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CURRENT TOPICS. 





The evidence of fraud which is necessary 
to enable a vendor to annul a sale was consid- 
ered by the Supreme Court of Rhode Island 
in the late case of Mulliken v. 
The facts were these: A, through his 
agent B, purchased certain merchandise 
on credit, and the day after its de- 
livery made for the benefit of his creditors 
a general assignment to T. A.’s liabilities 
were large and his assets small. The seller 
after demand on T. brought trover for the 
merchandise. The court held (1) that it was 
not necessary for the plaintiff to show a par- 
ticular intent on the part of A to defraud in 
the particular transaction in question; (2) 
that it was sufficient for the plaintiff to satisfy 
the jury of a general intent on the part of A 
to defraud by continuing to purchase on credit 
after he had become hopelessly insolvent; 
(3) that the intervention of the agent was 
immaterial. The court said: ‘‘It may be 
that A, having become hopelessly insolv 
ent, had made up his mind to go on mak 
ing purchases as usual, intending not to 
pay for them, but to accumulate assets for 
his assignment. If, with such mind and in- 
tention, A had personally bought the oil, there 
can be no doubt that the plaintiff would have 
had the right to disaffirm the sale for fraud 
and reclaim the property. The transaction 
would have clearly involved a preconceived 
design to purchase and not pay, which has 
been repeatedly decided to be fraudulent. 
Benjamin on Sales, § 440, note; Stewart v. 
Emerson, 52 N. H. 301; Lupin v. Marie, 6 
Wend. 77; Ferguson v. Carrington, 9 B. & C. 
59; Load v. Green, 15 M. & W. 216. And 
can it be held that it was any less a fraud for 
A to allow his agent to go on making the pur- 
chases, simply because he did not know what 
particular purchases the agent was going to 
make, or of what particular person the agent 
was going to make them, although he knew 
generally that it was in the usual course of the 
business for the agent to make such purchases ? 
We think not. The dishonest mind and pur- 
pose would exist in both transactions, being 
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merely more direct and specific in the one than 
in the other, and any definition of fraud which 
should not include both, would leave a wide 
margin for the operation of the fraudulent.’’ 
And see Biggs v. Barry, 2 Curt. 259; Mitchell 
v. Worden, 20 Barb. S. C. 253 ; Cross v. Peters, 
1 Me. 376; Nichols v. Pinner, 18 N. Y. 295; 
Redington v. Roberts, 25 Vt. 686, 694; Gar- 
butt v. Bank of Prairie du Chien, 22 Wis. 
384; Hennequin v. Taylor, 24 N. Y. 139; 
Rowley v. Bigelow, 12 Pick. 307; Benjamin 
on Sales, § 440, note. 


In Merrick v. Giddings, 7 Wash. L. R. 176, 
it was recently held by the Supreme Court of 
the District of Columbia that a member of the 
Congress of the United States is liable to 
service of civil process during his attendance 
on the sessions of Congress, and in going to 
and returning, the exemption which his position 
gives him being only from arrest in private 
actions. According to the English common 
law, a member of Parliament could not be 
arrested or taken into custody, or served with 
process, without a breach of the privilege of 
Parliament, but the exemption as to service of 
process was taken away by statute, 10 Geo. 
III. c. 50. In Cooley on Constitutional Lim- 
itation it is said: ‘*‘ By common parliamentary 
law, the members of the legislature are privi- 
leged from arrest on civil process during the 
session of that body, and for a reasonable 
time before and after to enable them to go and 
return from the same. By the Constitutions 
of some of the States, this privilege hus been 
enlarged so as to exempt the persons of legis- 
lators from any service of civil process, and in 
others their estates are exempt from attach- 
ment for some prescribed period.’’ And see 
Gentry v. Griffith, 27 Texas, 461; Case v. 
Rorabacher, 15 Mich. 537. It is to be ob- 
served that several cases in this country 
seem to rely on the English common law pri- 
vilege being in force here. In Bolton v. 
Martin, 1 Dall. 206, the defendant was a mem- 
ber of the convention which had been called 
by the State of Pennsylvania, and was sitting 
in 1788, to consider the subject of adopting or 
rejecting the Constitution of the United States, 
and was served with a summons in a civil 
action. At that time, the people of that State 
were living under their Constitution of 1776, 
which was silent on the subject of privilege. 
Shippen, J., set aside the service of the sum- 
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mons on the ground that according to the 
general parliamentary law, the defendant was 
not subject to process of any kind whilst in 
attendance upon the convention. This ruling 
was followed in Geyer v. Irwin, 4 Dall. 107, 
and Lyell v. Goodwin, 4 McLean, 29, and see 
Juneau Bank v. McSpedden, 5 Biss. 64. 


The Washington Law Reporter in a note to 
the decision at bar refers to a case which oc- 
curred in the District of Columbia in 1856, 
and which illustrates the length to which pri- 
vileges may go: A case of homicide had oc- 
curred in the presence of the Dutch Minister, 
M. Dubois. The criminal was indicted and M. 
Dubois’ testimony was deemed necessary for 
the trial by the attorney for the Government. 
The minister, however, being privileged, an 
application was made to him through the Sec- 
retary of State, requesting him to appear at 
the trial in court, and give his testimony. But 
after a consultation with the other foreign 
ministers then in the city, and by their unani- 
mous advice, he declined todo so. Mr. Marcy, 
our Secretary of State, thereupon, instructed 
our minister at the Hague to bring the subject 
to the attention of that government. This 
having been done, the Dutch government de- 
clined to authorize M. Dubois to appear in 
court as a witness in the case, but consented 
that he might give his declaration under oath 
out of court, and ex parte. M. Dubois, in 
pursuance of this permission, then addressed 
a note to Mr. Marcy, saying that he was au- 
thorized by his government to make his state- 
ment of what he had seen and heard on the 
occasion, under oath, but at the Department 
of State, adding these words: ‘‘ It is under- 
stood that on such occasion no mention is to 
be made of cross-examination, to which I 
could not subjeet myself.’’ Of course his de- 
claration was not taken, as it could not have 
been admivted as testimony at the trial. See 
Executive Doc. Senate, No. 21, 3d Sess. 34th 
Congress. 











RETROACTIVE EFFECT OF STATUTES 
ABOLISHING USURY LAWS. 


Legislation designed to regulate the rate of 
interest to be charged upon money loaned, or 
upon matured demands, whether fixed by 
special contract or by statute in the absence 
of agreement, has at times opersted retroac- 





tively upon contracts. When a special rate of 
interest is agreed upon, which is not in excess 
of the prescribed rate, the contract becomes 
binding, and the agreed rate of interest forms 
a part of the contract as sacred in the eyes of 
the law as the stipulation to pay the principal. 
To attempt by subsequent legislation, to re- 
strict the obligee to the collection of anything 
below the rate agreed upon, is to release tue 
obligor from a material part of his obligation.! 
Such laws are equally objectionable when they 
seek to reduce the rate fixed by law, when 
they are passed subsequent to the maturity of 
the obligation. The obligation of the contract 
does not expire with the maturity of the de- 
mand, unless it is then satisfied, and if it calls 
fora particular rate after maturity, that por- 
tion of the contract will be governed by the 
law in force when it was entered into, and the 
agreed rate, if within the limits of such law, 
willfollow the contract until its obligations 
are extinguished by satisfaction. A statute 
prohibiting the payment by banks of interest 
on deposits, would not be available to prevent 
the collection of in‘ferest by a depositor on 
sums deposited prior to the statute, under a 
contract, lawful at the time for the payment 
of interest.” 

Upon equally solid grounds, and for rea- 
sons too obvious to require extended com- 
ment, a law allowing interest on demands aris- 
ing in contract, which when entered into 
bore no interest, would be void, as an impair- 
ment of the obligation of contracts. The ob- 
ligation of the contract can be impaired as 
well by a law imposing new burdens or condi- 
tions upon the obligor, as by one releasing 
him from those voluntarily assumed. And a 
law increasing the rate of interest on prior con- 
tracts would be equally objectionable.* 

Laws which tend to relax the strict prohibi- 
tions of the usury laws, however, stand ona 
somewhat different footing from those which 
seek to reduce the rates on existing contravts, 
or to increase such rates or subject demands 
arising out of previous contracts to the pay- 
ment of interest where none was contracted 
for. A statute repealing a former law fixing 
penalties to the exaction of interest beyond a 
prescribed rate, cannot be justly denominated 


(1.) Hubbard v. Callahan, 42 Com. 524. 
(2.) Hannum v. Bank of Tenn. 1 Coldw. 898. 
(8) Goggins v. Turnipseed, 1 S. C. (N. S.) 80. 
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a law impairing the obligation of contracts, | 


even when it is applied to antecedent under- 
takings.* The infringement of the law, to 
which the debtor is a party, by agreeing for a 
higher rate of interest, is no part of the obli- 
gation of the contract. The new law may be 
said to clothe with legality an antecedent 


_ moralobligation. It permits the enforcement 


of a contract, which when entered into was 
only binding on the conscience of the promis- 
or. It would be a strange perversion of 
the provision prohibiting impairment of the 
obligation of contracts, to hold that it 
was intended to preserve inviolate to an obli- 
gor, as a vested right, the privilege of repudi- 
ating in whole or in part, his deliberate per- 
sonal engagements.5 

In accordance with this view, retroactive 
effect was given to a statute containing the 
following provision: ‘‘ No plea of usury or 
defense founded upon any allegation of usury 
shall be sustained in any court of this State.’’ 
It was therefore held that the statute would 
take effect to prohibit the plea of usury toa 
suit on a note executed when the law in force 
rendered it void for usury.é Such statutes are 
regarded as giving force and validity to the 
obligation ef contracts, rather than impairing 
such obligation.? And legislation operating 
retrospectively to render binding moral obli 
gations not theretofore legally enforcible, is not 
necessarily in conflict with constitutional pro- 
visions. It neither impairs the obligation of 
contracts, nor devests proprietary rights. In 
passing upon a statute of this character, in 
Welsh v. Wadsworth, supra, Judge Butler 
says: ‘* It cannot be successfully claimed that 
it contravenes that clause of the Constitution 
of the United States which prohibits the enact- 
ment of a law impairing the obligation of con- 
tracts. There was no obligation resting upon 
the plaintiff’s corporation which it could im- 
pair. So far as their duty reached under the 

(4.) Savings Bank v. Bates, 8 Conn. 505. 

(5.) Satterlee v. Mathewson,16 Serg.& R. 191, 8. c., 


2 Pet. 300, 412; Baugher v. Nelson, 9 Gill. 299, 309. 

(6.) Woodruff v. Scruggs, 27 Ark. 26. 

(7.) Wood v. Kennedy, 19 Ind. 68; Wilson v. Hord- 
esty, 1 Md. Ch. 66; Willar v. Balt. etc., Loan Ass’n, 
45 Md. 546, 559; Kilborn v. Bradley, 3 Day, 356; Contra: 
Mitchc}l v. Doggett, 1 Fla. 356; North Bridgewater 
Bank v. Copeland, 7 Allen, 139; Morton v. Rutherford, 
18 Wis. 298; Gilleland v. Phillip, 1 S. C. (N. 8.) 152. 

(8.) Tilton v. Swift, 40 Iowa, 78,81; Welch v. Wads- 
worth, 30 Conn. 149; State v. Norwood, 12 Md. 195; 
Deutzel v. Waldie, 30 Cal. 188; Satterlee v. Matthew- 
son, 2 Pet. 380, 412. 





contract it was performed. They had deliver- 
ed their money to the defendant and taken his 
promise to repay it, and the unperformed 
obligation was upon him. That olligation, so 
far as void, the legislature intended to vali- 
date.’’ The same conclusion is reached by a 
similar course of reasoning in several other 
cases.® 

The forfeiture of either principal or interest 
is not a right guaranteed to the party who 
agrees to pay a rate in excess of that pres- 
cribed by law, but is in the nature of a penal- 
ty imposed upon the party who exacts it. 
Being a penalty, it forms no part of the obli- 
gation of the contract, nor can the right to 
claim it be regarded as property. When the 
statute, under which it is claimed, has been 
repealed, without a clause saving usurious con- 
tracts already made, it operates to defeat all 
liability to the penalties thereby imposed, with 
respect to them as well as subsequent con- 
tracts.” A statute intended to deny the de- 
fense of usury to corporations was expressed 
in the following language: ‘* No corporation 
shall hereafter interpose the defense of usury 
in any action; nor shall any bond, note, debt 
or contract of such corporation be set aside, 
impaired or adjudged invalid by reason of 
anything contained in the laws prohibiting 
usury.’’ It was questioned whether this law 
should not be construed as altogether pros- 
pective in its operation, for the reason that it 
did not expressly refer to past transactions. 
But the intention to give it retroactive effect 
was found in the terms employed, and it was 
denied that there was anything either in the 
charters of corporations or in the Constitution 
to prevent its application so as to prevent them 
from pleading usury in suits on past con- 
tracts. 

One of the most prominent cases in which 
this question is considered, as well on ac- 
count of the importance of the issues as 
the magnitude of the sum in controversy, 
is that of Curtis v. Leavitt." The stat- 
ute in question there was one from which 
the provision in the Virginia enactment 
quoted above was copied verbatim. Says 
Paige, J., in the course of a voluminous and 

(9.) Andrews v. Russell, 7 Blackf. 474; Hays v. 
Walker, Id. 540; Grimes v. Doe, 8 Blackf. 371; and 
Beach v. Woodhull, Pet. CC. R. 2. 

& 410.) Engle v. Shurts, 1 Mich. 150. 


(11.) Danville v. Pace, 25 Gratt. 1. 
(12) 15 N. Y. 1. 
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exhaustive opinion: ‘*‘ As soon as the statute 
imposing the penalty is repealed, the very 
foundation of the action to recover it is taken 
away, and the action must fall with the law. 
The act of 1850 is in substance a repeal of the 
statutes of usury, so far as relates to corpora- 
tions. The language, as well as the spirit of 
the act, applies to antecedent as well as sub- 
sequent usurious agreements.’’ 

There is an apparent conflict of yetnatghe 
between the doctrine of the foregoing cases, 
and others where it is decided that laws curing 
the defective execution or acknowledgment of 
deeds, etc., will not retroact so as to work a 
conveyance of property when none was ef- 
fected by an instrument executed prior to the 
passage of the law. 

The retroactive operation of curative acts of 
this sort is not condemned for the reason that 
they impair the obligation of contracts, but 
because they take the property of one person 
and give it to another, otherwise than by due 
process of law. They undertake, however, 
to validate void contracts, and that is the aim 
and purpose of statutes abolishing the penalty 
of usury, when that penalty is that the usur- 
ious contract shall be declared void. Yet 
laws validating antecedently executed void 
deeds are condemned by the weight of author- 
ity as decisive as that which upholds statutes 
abolishing the usury laws, and abrogating the 
penalty of usury on antecedent contracts. 
The cases cited above with reference to ‘‘heal- 
ing acts,’’ by which these defective convey- 
ances are sought to be cured, deny the retroac- 
tive operation of the statute upon the rights 
of married women. ‘The policy of the law 
which restricts their powers to contract, places 
them upon an exceptional footing, which will 
justify the distinction made between laws in- 
tended to give validity to their void contracts, 
and those intended to abolish the penalty of 
forfeiture which attaches to usurious contracts 
entered into by persons under no general dis- 
ability. 

But even with respect to the retroactive 
operation of statutes abolishing the penalties 
for usury, the courts have not been altogether 
uniform in their decisions. In North Bridge- 
water Bank v. Copeland,” it was held that a 


(13) 7 Allen, 139. 
(18) Grove v. Todd, 41 Md. 683; Good v. Zerchen, 12 


O. 364. 





statute providing that ‘‘usury between the 
payee and the maker of a promissory note, pay- 
able on time, shall not be adefense to an action 
thereon, brought by the indorser to whom the 
same was indorsed before maturity, for value, 
and without notice, express or implied, of the 
usury,’’ would not affect the rights of parties 
to a note given before the statute was enacted. 
Under the law as it stood at the date of the 
note, the taint of usury would follow it into 
the hands of :n innocent holder. The pro- 
vision of the statute quoted was given a 
prospective rather than a retrospective con- 
struction, for the reason that it did not ex. 
pressly refer to past transactions. But after 
reaching this conclusion, Bigelow, C. J., 
adds: ‘‘It is not an enactment designed only 
to affect a remedy, or regulate the course of 
judicial proceedings, but if construed as op- 
erating retroactively, it would essentially im- 
pair the rights of debtors as to contracts ex- 
isting before its enactment. The statute pre- 
scribing the rate of interest and prohibiting 
usury, and giving to debtors either a lawful 
claim to a deduction from the amount due 
Cn a usurious contract, or an action to recover 
the amount forfeited where usury has been 
paid, is not merely penal in its nature, or in- 
tended only as prescribing the mode and form 
of remedy. It creates a vested right or in- 
terest in the debtor, which he can insist upon 
an’ enforce, and which passes to his assignee 
in case of insolvency.’’ In Mitchell v. Dog- 
gett,” the question turned upon the construc- 
tion of the statute repealed, which, when 
in force, declared that all the interest 
bargained for in a usurious contract, 
should be forfeited ; one-half to the informer 
and the other to the county. The repealing 
act was denied retroactive force for the reason 
that if permitted to operate in that way, it 
would divest vested rights. It was admitted 
that if the forfeiture of interest was a mere 
penalty for transgressing the law, the repeal 
of the statute by which it had been created 
would amount to an abrogation of the right to 
claim the forfeiture. But it was denied that 
the usury law was penal in its nature, but ren- 
dered the contract for interest void, when the 
agreed rate was greater than that prescribed. 
There is also an attempt to distinguish stat- 


(14) Gray v. Bennett, 3 Metc. 522. 
(15) 1 Fla. 356. 
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utes whichdeny the right to plead usury as a 
defense, from those repealing the acts by 
which the penalties are fixed, for the reason 
that the former affect only the remedy, while 
the latter touch the right. This distinction, 
however, is a purely technical if not a fanciful 
one. There is no substantial difference in the 
operation of statutes of the two classes. If 
the power of repudiation were aright which 
the law undertook to protect from legislative 
impairment at all, the remedy by which alone 
it could be enforced would be guarded no less 
strictly than the right itself. The law does 
not employ such duplicity in laying down its 
rules as to say that one of two contracting 
parties has an inviolable legal right to repud- 
iate his promises, and yet that the means of en- 
forcing that right may be held at the pleasure 
of the legislature. 

There are cases, however, where forfeitures 
for usury are fairly admitted to be in the 
nature of penalties, and the pretense of a ves- 
ted right in such penalties is not set up, where 
the retroactive operation of statutes abol- 
ishing the usury laws is held not to de- 
prive the debtor of the right to recover for 
nsury paid.16 It has been claimed that when 
excessive interest has been paid, the party 
paying the same has not only a right to plead 
the statutory penalty to recover it back, but 
that he has a right of action at common law 
against the payor, which a subsequent statute 
cannot take away. This raises a distinction 
more plausible at least than that which draws 
the line between statutes affecting the remedy 
by prohibiting the defense, and such as impair 
the right, by abolishing the forfeiture. The 
ground upon which the right of recovery is 
brought within constitutional protection is the 
implied promise to re-pay what was unlawful to 
demand. It requires this to render the duty 
an obligation of a contract. But this seems 
to be carrying the doctrine of implied obliga- 
tions too far. How can a voluntary promise be 
implied, in direct contradiction of the terms 
of a contemporaneous express promise with 
respect to the same subject matter? The 
payment of usurious interest is in execution 
of an express promise. To support an action 
of assumpsit to recover it back, a promise 
must be implied to do, what a fair interpreta- 


(16.) Scott v. Leory, 34 Md. 589; Willar v. Baltimore, 
etc., Assn., 45 Md. 546-559. 





tion of the express agreement between the 
parties, would show that it was mutually and 
expressly understood that he should not do. 
In Baugher v. Nelson,” which is cited in 
support of Willar v. Baltimore, &c., Associ- 
ation, supra, Judge Martin gives the follow- 
ing questionable indorsement of the doctrine 
that the right to recover back usury once paid 
is protected by the Constitution from impair- 
ment: ‘‘ But in this case, no right was di- 
vested. Where vested rights are spoken of 
by the courts, as being guarded against legis- 
lative interference, they mean those rights 
to which a party may adhere, and upon 
which he may insist without violating any 
principle of sound morality. In the language 
of Judge Duncan, in Satterlee v. Matthew- 
son,!® ‘there can be no vested right to do 
wrong; in the nature of things there can be 
no vested right to violate a moral duty or to 
resist the performance of a moral obligation.’ 
And although a borrower may be justified in 
morals as he is in law, in resisting the payment 
of illicit interest extorted from him while he 
was in vinculis, and in consequence of his ne- 
cessitous condition, he certainly can have no 
right, as a matter of private justice, to repu- 
diate his contract so as to escape from the 
payment of the sum actually received.’" If 
the plea of usury might be justified in morals 
as plainly indicated in the foregoing quota- 
tion, it must be upon the ground of some 
such necessitous condition as would operate 
to coerce the mind of the borrower into 
acquiescence in an unconscionable demand. 
But this coercion, to furnish an excuse, either 
upon morsl or legal grounds, for resistance to 
a demand for interest, must affect the mind of 
the party at the time he makes the promise, 
and not as in the case of Willar v. Balt. etc., 
Ass’n, supra, when he was called upon to re- 
deem his promise. If it be accepted as true 
that no one can have a vested right ‘*‘ to resist 
the performance of a moral duty,’’ it follows 
that neither the defence of usury nor the right 
of action to recover interest paid in excess of 
the prescribed rate, would be protected from 
legislative infringement. Except in cases of 
such unusual hardship and imposition as 
would warrant equitable interference to pre- 


(17) 9 Gill. 309. 
(18) 16 Serg. & R. 191. 
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vent an enforcement of the contract, or to 
grant the party imposed upon other relief, 
the court will regard men as under a moral 
obligation to perform their promises, when 
such performance is not in its nature criminal. 
If the debtor has a moral right to resist the 
payment of illicit interest because the promise 
was made under the coercion of necessity, he 
would not only be morally bound to repay the 
principal sum received, but to pay such addi- 
tional sum as the use of the money was 
reasonably worth. All the reasons assigned 
for holding the penalties attached to a viola- 
tion of usury laws, as conferring rights which 
subsequent legislation may not abrogate, are 
unsatisfactory. W. 








TAX SALES — TITLE ACQUIRED UNDER 
BACK-TAX LAW OF 1877 VALID—JUDG- 
MENT CAN NOT BE ATTACKED COLLAT- 
ERALLY. 


WELLSHEAR v. KELLY. 





Supreme Court of Missouri, April Term, 1879. 
; [Filed May 10, 1879. 


1. A PETITION TO ENFORCE a lien of the State for 
back taxes, which does not allege that the land had 
been returned delinquent or forfeited to the State for 
non-payment of taxes, is defective. Such defective 
petition, however, is cured by verdict, and a judgment 
rendered thereon can not, for that reason, be attacked 
collaterally. 


2. THE CIRCUIT COURT HAS JURISDICTION to hear 
and determine suits for back taxes. 


8. WHILE IT IS LEFT UNDECIDED, whether the stat- 
utes of limitations can be pleaded against the State for 
back taxes, it is held that such defense can not be avail- 
able against the title acquired under a judgment in fa- 
vor of the State enforcing a lien therefor. 


4. SALES OF LANDS FOR BACK TAXES, under a judg- 
ment of the circuit court, are governed by the same 
rules, and subject to the same intendments as other 
judicial sales, and a purchaser thereunder need only 
look to the judgment, execution, levy and sheriff’s 
deed. If they are right, all other questions are be- 
tween the parties to the judgment and the sheriff. 


5. THE ACT OF 1877 Is CONSTITUTIONAL. The leg- 
islature has undoubted right to provide new and differ- 
ent remedies for the collection of back taxes, from that 
which the State had when the right to enforce the col- 
lections accrued. 

6. THE NEGLECT OF THE SHERIFF TO sell the land 
in the smallest‘ legal subdivisions, does not invalidate 
the sale. While such neglect might be good ground 
for settirg a sale aside, it is too late to right it after 
a deed has been executed to the purchaser. 


APPEAL from Barry Circuit Court. 
J. L. Smith, Attorney General, and Z. C. Krant- 
hoff, for respondent; Norman Gibbs, for appellant. 





HENRY, J., delivered the opinion of the court. 


Mary A. Henry, a non-resident of the State, 
owned the northwest quarter of section 24, in town- 
ship 24, of range 28,in Barry county. At the 
March term, 1878, of the Barry Circuit Court, a suit 
was instituted against her, at the relation of the 
State to the use of J. W. Lecompte, collector of 
the revenue of said county, to subject said land to 
sale for the payment of back taxes for the years. 
1870, 1871, 1872, 1873, 1874, 1875 and 1876, amount- 
ing in the aggregate to $78 68. An order of publi- 
cation was made against her, which was duly pub- 
lished in the Cassville Democrat, a newspaper pub- 
lished in said county, notifying Mary A. Henry 
that plaintiff had commenced suit against her in 
the Barry Circuit Court, by petition, the object 
and general nature of which was to obtain judg- 
ment against her for the taxes, interest and costs 
due on said land (describing it) for the years afore- 
said (naming them), and the aggregate amount of 
taxes due on said land, $78 68, and that unless she 
should be and appear at said court, at the next 
term thereof, to be begun and held at the court 
house in the town of Cassville in said county, on 
the 14th day of March, 1878, and, on or before the 
the 3d day of said term, answer or plead to the pe- 
tition in said cause, the same would be taken as. 
confessed and judgment be rendered accordingly. 
She did not appear at said term, and judgment 
by default was rendered in favor of plaintiff for said 
taxes, interest and costs, and that the said real 
estate or so much thereof as might be necessary, 
be sold to satisfy the same. Under a special exe- 
cution issued by the clerk of said court on the 17th 
day of May, 1868, said land was, by the sheriff of 
said county, on the 10th day of September, 1878, sold 
to John W. Wellshear for the sum of $8 00. Due 
notice was given of the sale by the sheriff. Amos N. 
Kelly was in possession of the premises, and this suit 
was instituted by Wellshear, purchaser under said 
execution, against Kelly to recover the same. 
Kelly made defense to the suit, but a judgment was 
rendered against him, from which he has appealed 
to this court. 

He insists that the petition in the case of 
State, ex rel., v. Mary A. Henry, did not state a 
cause of action, because it was not alleged in the 
petition that the land therein described had been 
returned delinquent, or had been forfeited to the 
State. Thatit was not alleged that the county 
clerk, within sixty days after the taking effect of 
the act of 1877, had made out a back-tax book, and 
delivered it to the collector of the county, anc that 
said tract of land was coatained in said back-tax 
book and remained unredeemed on the Ist day of 
January, 1878. That it was not alleged that the 
suit was against the owner of the land. 

Section 1 of the act to provide for the collection 
of delinquent taxes, provides that *‘ the taxes due 
and unpaid on any real estate which has heretofore. 
been returned delinquent, and which has not been 
forfeited to the State, and the taxes due and unpaid 
on any real estate which has been forfeited to the 
State for the non-payment of such taxes, shall be 
deemed and held to be back taxes, etc.” 

A petition should allege that the land had been 
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returned delinquent, or had been forfeited to the 
State. This petition in the case against Mary A. 
Henry was defective, and a demurrer to it might 
have been sustained, but although not directly and 
formally averred, it is sufficiently stated to be good 
after a verdict, that the land had been returned de- 
linquent. The following is a portion of said petition: 
** That all of said amounts above set out, together 
with all interest, commissions and costs thereon 
accruing under and by virtue of the statutes in 
such cases made and provided, remained due and 
unpaid. That defendant is the owner of said real 
estate, and has. wholly failed, neglected and refused 
to pay,and still fails, neglects and refuses so to do. 
Plaintiff further states, that under and by virtue of 
the statutes, etc., all taxes assessed and levied on 
each respective tract of said real estate, became 
and are a lien on each of said tracts to the amount 
of the taxes, etc. That by virtue of section 5 of 
an act of the General Assembly of the State of 
Missouri, in regard to delinquent taxes, entitled 
*An act to provide for the collection of delinquent 
taxes and taxes due on real estate forfeited to the 
State, and repealing section 184 of an act entitled 
‘An act concerning the assessment and collection 
of the revenue,’ approved March 30, 1872, ‘appro- 
ved April 12, 1877,’ the aforesaid collector made an 
agreement in writing with and employed A. B. 
Greenwood, and Plummer and Wear, Esq’s, as 
attorneys in prosecuting the foregoing suit, and all 
others for delinquent taxes in said Barry county— 
said attorneys to receive as their fees therefor ten 
per centum on the amount collected and paid into 
the treasury; which said agreement between the 
said collector and saic attorneys was approved by 
the county court of said county, by an order of re- 
cord entered the 4th day of January, 1878. The 
said per centum to be taxed as costs in the suit 
and collected as other costs.”’ 

The failure to state in the petition that the county 
clerk had made out a back tax book, and delivered 
it to the collector, is not a defect of which even 
Mary A. Henry, in a collateral proceeding, could 
have taken advantage after the judgment against 
her. All of the objections made by defendant to 
the petition in the suit against Mary A. Henry, are 
such as she only could have complained of, if she 
had appeared and defended the action. 

If the court had jurisdiction of the subject mat- 
ter of the suit, the proceedings and the judgment 
thereon stand upon the same ground as the pro- 
ceedings aud judgment in a suit between individu- 
als. There is no principle which requires the ap- 
plication of different rules to test the validity of a 
judgment in a cause between the State and an in- 
dividual from those which apply to a judgment 
rendered in a suit between individuals. The same 
presumptions in favor of the judgment are in- 
dulged in the one case as in the other. 

Although a statement may be defective, yet, if 
it appear after the verdict that it could not have 
been given, or that a judgment rendered with- 
out proof of the matter omitted, the defect will 
be cured by the statute. State v. County 
Court of Sullivan Co., 51 Mo., 522. “Itis true if 
the record is radically defective—if it shows that 





there was no obligation, no legal indebtedness, as 
that judgment was rendered upon a nudum pactum, 
it is substantial error. But the mere omission to 
set out a fact, as the consideration, or the whole of 
the consideration, on account of which omission 
a demurrer could have been maintained, or any 
fact that must have been found by a jury, is cured 
by the verdict.’? Kercheval v. King, 44 Mo. 404. 
This is the doctrine held where there is a direct 
proceeding to reverse the judgment, and it applies 
with much greater force when a collateral attack 
is made upon a judgment of a court of general 
jurisdiction. A judgment might be rendered upon 
appeal or writ of error for reasons which would be 
of no force in an attack upon the judgmentin a 
collateral proceeding. 

Appellant’s counsel contends that the circuit 
court had no jurisdiction of the cause of State 
ex rel. v. Henry. 

Circuit courts have ‘‘ exclusive original jurisdic- 
tion in all civil cases, not otherwise provided for,’’ 
&c. Article 6, sec. 22, Constitution. By section 
183 of the act of 1872, the county court of the 
several counties had original jurisdiction in all 
suits to enforce the lien created by that act for taxes 
due and charged upon real estate. The sections 
of that act. as published, beginning with the 56th, 
each have two numbers, as follows: Sec. 56 [55]; 
57 [56.] The act of 1877 repeals section 184, and 
continues in force all provisions of sections 178, 
179, 180, 181 «nd 182, not inconsistent therewith. 
The double numbering of the sections of the act 
of 1872, was the work of the publisher; and the 
numbers in the brackets were not in the act as 
enrolled, and the reference to the sections by 
numbers in the act of 1877, is to the sections as 
numbered in the original. Section 184 ofythe act 
of 1872 was expressly repealed by the act of 1877, 
and that is the section which prescribed the pro- 
ceeding in the county court to obtain a judgment 
against delinquent lands. 

Counsel for appellant bases his argument on this 
point upon the erroneous assumption that the 
number of the sections of the act of 1872, within 
brackets. are those referred to in the act of 1877. 
Sec. 183 of the act of 1872, which conferred orig- 
inal jurisdiction upon the county court in suits 
commenced and prosecuted to enforce the lien 
created by that act for taxes due. was repealed by 
section 20 of the act of 1877, which expressly re- 
pealed ‘‘all acts and parts of acts inconsistent ” 
therewith. A reasonable construction of the act 
of 1877, in connection with the constitutional pro- 
vision before quoted, leaves no doubt of the juris- 
diction of the circuit court to hear and determine 
suits for back taxes. 

Appellant contends that upon the face of the 
petition in the suit against Mary A. Henry, it ap- 
peared that a portion of the taxes sued for and em- 
braced in the judgment were barred by the statute 
of limitations, and that the judgment is, therefore, 
void. 

It was for Mary Henry, the defendant in that 
suit, to make that defense there; but neither sho 
nor any one else can make it in this collateral pro- 
ceeding. We do not determine whether the statute 
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of limitations can be pleaded against the State for 
back taxes or not. That question is not necessarily 
before us, and what might be said on that subject 
in this case would be but obiter dicta. It is suffi- 
cient here tojsay, that whether it would be a de- 
fense or not against claims of the State for back 
taxes, this defendant cannot avail himself of that 
defense. He is not sued for back taxes. 

It is further insisted that in proceedings to en- 
force the; collection of taxes, there are no pre- 
sumptions in favor of the validity of the proceed- 
ing or the; power of the officer. Many cases are 
cited from our reports to support that proposition, 
but they were either cases in which the collector 
or other officer, without a judgment of any court, 
was authorized to sell land for taxes due and un- 
paid, or injwhich the judgment under which the 
sale was made was rendered by a court exercising 
a special and.limited, and not a general jurisdic- 
tion. 

In Lagrouev. Rains, 48 Mo., 538, cited and relied 
upon by counsel ffor appellant, Wagner J., said: 
“The proposition may be laid down as undoubt- 
ed, that the advertisement in the time and manner 
prescribed by law is pre-requisite to the validity 
of a tax title, and this principle is not altered by 
the provision in our law, requiring judgment to be 
entered up in the county court. Before the adop- 
tion of the present law, the officer derived his 
power to sell in part from the advertisement. 
Now thé court obtains its authority to proceed in 
part from the same source. Power is conferred 
upon the court to be exercised on certain defined 
and limited contingencies, and these contin- 
gencies must have happened, and the condi- 
tions on which it can act must have been 
performed, before its act can be valid. Its author- 
ity does not attach until the law has been pur- 
sued {ana complied with. The notice is the in- 
dispensable pre-requisite, and without it the court 
has no jurisdiction in the premises.’ In Abbott 
v. Doling, 49 Mo., 304. Adams, J. said: ‘‘A sale 
by a collector for iaxes cannot be assimilated to a 
sale by a sheriff under judicial provess, issued by 
a competent court. The sheriff’s proveedings are 
subject to the supervision of the court, and the 
court whose process he abuses is the proper 
tribunal to apply the remedy. The purchaser un- 
der a judicial sale looks to the judgment, execu- 
tion, levy and,sheriff’s deed; if they are right all 
other questions are between the parties to the 
judgment and the sherift’’ The court did not err 
in rendering afjudgment at the first term. The 
statute expressly provides that the first shall be 
the trial term. 

The notice to Mary Henry was sufficient to sus- 
tain the judgment rendered in that case, when 
brought in question, as here collaterally. Free- 
‘man v. Thompson, 53 Mo. 183. Kane v. Mc- 
Cown, 55 Mo. 181. What might have been held 
as to the sufficiency of the notice if she had taken 
proper steps to bring the question here by appeal, 
or writ of error, it is unnecessary to determine. 

The position that the act of 1877 is retrospective 
in its operation, and therefore unconstitutional, we 
think untenable. It simply provides a different 





remedy from that which the State at the date of its 
approval had for the collection of back taxes, and 
of the right of the Legislature to change the 
remedy in such a caze as this, there can be no 
doubt. Cooley’s Constitutional Limitations, 361. 
Porter v. Mariner, 50 Mo. 367. Judge Cooley 
says: ‘‘Asa general rule, every State has com- 
plete control over the remedies which it offers to 
suitors in its courts. It may abolish one class 
of courts and create another. It may give a new 
and additional remedy for a right already in exis- 
tence. And it may abolish old remedies and sub- 
stitute new.”’ 

The neglect of the sheriff to sell the land by its 
smallest legal subdivisions, did not invalidate the 
sale. Hicks v. Perry, 7 Mo. 346; Rector v. Hartt, 
8 Mo. 448. Mary A. Henry on motion might have 
set it aside for the failure of the sheriff to comply 
with the direction of the statutes. But the de- 
fendant here is in no position to assail it on that 
ground. It was a personal privilege of Mary A. 
Henry, and as she did not complain of the sheriff's 
action then, it is nowy too late even for her to be 
heard on the subject. Many other points are made 
in the brief of appellant’s counsel, which we do 
not deem it important to notice, believing that all 
of them worthy of serious consideration have been 
adverted to. 

All concurring, the judgment is affirmed. 


NoTE.—The arguments and conclusions in this opin- 
ion, except upon the question of the jurisdiction of 
the court, are clear and convincing, and such as to set 
the legal mind at rest in respect to them. 

But not so in regard to the question of jurisdiction. 
The basis of the argument on this point by the cvun- 
sel for the appellant seems to have been an erroneous 
assumption, and the argument of the learned judge is 
neither exhaustive nor the conciusions arrived at, to 
our mind, convincing. 

The assumption that the Legislature referred to the 
sections in brackets in the act of 1872, as published 
(which are employed merely by the license of the Sec- 
retary of State or the publisher), rather than the num- 
bering in the act as enrolled, is obviously erroneous, 
and the court clearly points out the error. 

As the conclusions arrived at by the learned judge, 
upon the question of the jurisdiction of the circuit 
court in suits for back taxes under the act of 1877, 
will not, in our opinion, satisfy the legal mind of the 
State nor the decision stop the discussion of the ques- 
tion in the circuit court, we desire to examine the ques- 
tion in as brief a manner as may be, and we trust with 
becoming deference and in harmony with the high 
opinion we entertain of the learning and ability of the 
tribunal before and by which the question has been 
examined. 

It is claimed (and for the purpose of this examina- 
tion we shall admit the claim) that by the revenue law 
of 1872 a lien was created in favor of the State against 
all lands on which the taxes should not thereafter be 
paid. In section 183 of said revenue law (Sess. Acts 
1872, page 111) it was provided that “the county 
courts of the several counties in this State shall have 
original jurisdiction in all suits commenced and pros- 
ecuted to enforce the lien created by this act for taxes 
due upon and charged against any real property, and 
there shall ve a term of said court held in the several 
counties on the 3d Monday of July annually, for that 
purpose.” The next section (184) provides the pro- 
cedure in said court for the enforcement of the lien, 
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These sections were in force at the adoption of the 
Constitution of 1875, and it will not be questioned that 
they were in harmony with the Constitution in force 
at the time of their enactment. Itshould be ob- 
served that in the Constitution of 1875 fixing the juris- 
diction of the circuit court in civil cases, phraseology 
is employed materially different from that employed 
in the Constitution of 1865, and upon this point is as 
follows: * The circuit court shall have * * * * * 
exclusive original jurisdiction in all civil cases not oth- 
erwise provided for.” 

At the time of the adoption of the Constitution thus 
defining the original jurisdiction of the circuit court, 
we have seen that there was a law in force creating a 
lien in favor of the State against delinquent lands; a 
trivunal designated in which suits to enforce said lien 
must he commenced and prosecuted, and a procedure 
provided by which such lien was to be enforced against 
lands so delinquent. 

Such was the Constitution and such the statute at 
the time of the passage of the *“‘ Back-Tax Law.’ 
(Sess. Acts 1877, p. 384.) 

At this point it should be observed that by the act 
of 1877, supra, the Legislature does not undertake to 
create a lien for delinquent taxes, for in the first sec- 
tion itis provided “* * * * * andthe lien hereto- 
fore created in favor of the State of Missouri, is 
hereby retained. * * * * ” 

The conclusion is irresistible, that the circuit court 
has no jurisdiction in a suit to enforce this lien of the 
State, unless section 183, supra, was repealed by the 
act of 1877, supra. To determine this question of re- 
peal, we need but learn the legislative intent in respect 
to such repeal in passing the act of 1877. 

That in construing a statute, the intention of the 
legislature is a fit and proper subject of inquiry, is too 
well settled to admit of dispute. That intention is to 
be collected from the act itself, and other acts in pari 
materia. People v. Utica Ins. Co., 15 Johns. 358. 

At the time of the passage of the “‘ Back-Tax Law ” 
the legislature found two sections in the revenue law 
of 1872—one immediately succeeding the other—one, 
183, providing in what tribunal suits should be com- 
menced and prosecuted to enforce the lien of the State 
for delinquent taxes; the other, 184, providing the 
procedure in that tribunal to enforce such lien. The 
legislative intent is tomake some changes in the law in 
respect to the enforcement of such lien, and an act is 
framed and passed, with the following title: “* An act 
to provide for the collection of delinquent taxes, and 
taxes due on real estate forfeited to the State, and re- 
pealing section 184 of an act entitled “An act concerning 
the assessment and collection of the revenue, approved 
March 30, 1872.7 In section two of the act which fol- 
lows this title, section 184 is specially repealed; then 
follow various provisions in respect to the collection of 
delinquent taxes, providing a different procedure from 
that contained in the repealed section, 184, and which 
substantially conforms to the procedure in the circuit 
court in other civil cases, the departures allowed from 
our general practice being specially stated. No juris- 
diciion is attempted to be conferred on any tribunal; 
but in section five it is made the duty of the collector 
to “* proceed to enforce the payment * * * * by 
suit in the courts of competent jurisdiction in the 
county.” By section twenty it is provided that “all 
acts and parts of acts inconsistent with this act are 
hereby repealed.” 

Now the question recurs, what was the legislative in- 
tent in respect to section 183? Can he who contends 
that it was repealed give a reason why, if the legisla- 
ture intended to repeal it, it was not mentioned in the 
title as was 184, nor repealed like that section? 

While it may be admitted that this new procedure 
provided for the enforcement of the lien of the State, 
more readily adjusts itself to the circuit court, and is 





not in harmony with the general business in the county 
court, stiil, it is insisted that the provisions of sec. 183, 


| supra, are not so inconsistent with the provisions of 








the ** Back-Tax Law” as to be repealed by section 
twenty of the latter, already quoted. This repeal ex- 
tends only so far as the inconsistency extends. Elrod 
vy. Gilliland, 27 Geo. 467; People v. Derrick, 20 Cal. 94; 
It is perfectly competent for the legislature to pro- 
vide for the procedure in the county court of back-tax 
or any other class of cases of which that court has 
jurisdiction. 

A statute changing the forms of procedure and ex- 
pressly repealing all inconsistent laws, must be cone 
strued as leaving the old law in force as to pending 
cases, and a change in the remedy will not repeal the 
jurisdiction. Wochlan v. Tp. Board, 30 Penn. St. 
156; Hickory Tree Road, 48 Penn. St. 139. 

J. H.S. 

TRENTON, Mo. 

—<_~— —__—_ 
WILL— UNDUE INFLUENCE EXERCISED 

UPON TESTATOR — EVIDENCE — DECLA- 

RATIONS OF TESTATOR. 


REYNOLDS v. ADAMS. 





Supreme Court of Illinois. 
(Opinion Filed Feb. 22, 1879.] 


IN a SUIT TO SET ASIDE a will, on the ground of 
want of capacity and undue influence exercised upon 
the testator, evidence of declarations made by the tes- 
tator, near to the time of both before and after the ex- 
ecution of the will, are admissible, not for the purpose 
of showing an express revocation of the will, or the 
fact that it was executed under undue influence, but 
in order to show his mental condition near to, or at 
the time of the execution of the will. 


Scott, J., delivered the opinion of the court: 

There was exhibited in the County Court of 
Knox County an instrument in writing, with a cod- 
icil attached, purporting to be the last will and 
testament of James A. Bundy, deceased. From 
the order admitting the same to probate, the heirs 
of the testator prosecuted an appeal to the circuit 
court of that county, under that clause of the 4th 
section of the act in relation to Wills, which 
provides that appeals may be taken from the order 
ef a county court, allowing or disallowing any will 
to probate to the circuit court of the same county, 
by any person interested in such will, and the trial 
of such will shall be de novo. 

On the trial of the appealin the circuit court, 
proponent proved by the subscribing witnesses the 
execution of the will and the codicil—that they 
were witnessed with the usual formalities, and the 
testator, at the time of the execution of both in- 
struments, was of sound mind and memory, and 
rested her case. The defense sought to be made by 
contestants was two-fold: Ist, the want of capac- 
ity in the testator to make a will; and 2d, undue 
influence exercised by proponent over the testator 
to induce him to make both the will and the codi- 
cil. The case seems to have been submitted to a 
jury, without argument or instructions from the 
court, who found the ** will in controversy was the 
will of James A. Bundy ;”’ but there was no find- 
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ing as to the codicil. Upon receiving the verdict | It will be noticed the bequests in the will, above 


the court ordered and adjudged that ‘‘ said will is 
duly proven as the will of James A. Bundy, de- 
ceased, together with the codicil thereto annexed, 
and that the same be admitted to probate and rec- 
ord,” and rendered judgment against contestants 
for costs. 

A short history of the case may assist to a clearer 
understanding of the legal proposition discussed. 
The testator was twice married. By his first wife 
he had a number of children, with whom he always 
maintained the most affectionate relations, until 
after his second marriage. Jn 1870, the testator, 
then a widower of sixty-eight years, being in fee- 
ble health, undertook a journey to California. On 
account of the condition of his health his daugh- 
ter, Mrs. Gordon, accompanied him, to secure for 
him that care which his physical condition required. 
His daughter remained with him about a month, 
and then returned to her home. On his way out 
the testator made the acquaintance of a lady on the 
train, of whom he had never heard before, and 
whom he married within a month after his arrival 
in California. After their marriage the testator 
and his wife returned to his former residence in this 
State, where they resided until his death, which 
occurred July 25, 1875. ‘The health of the testator 
never materially improved after his second mar- 
riage. Much of the time he was confined to his 
room, was constantly under the care of a physician, 
and steadily grew worse until his death. He had 
no children by his last wife. 

On the 17th day of April, 1874, he made and pub- 
lished his will, by which he bequeathed to the 
Methodist Episcopal Church $1,000, to be applied 
to the support of missions in China; also $500 to 
the Methodist Episcopal Church in Galesburg; 
also, to Carrie Gordon, an aopted daughter of his 
son-in-law, $1,000; ulso to his grandson, James 
Grant Bundy, $1,000; also to each child of his 
daughter Martha, $5; also to his grandson. Albert 
West, $5; also to his daughter, Angelina Gordon, 
$5; also to his son, Milton Bundy, $5; and all the 
residue of his estate, real and personal, he devised 
and bequeathed to his wife, Mary A. Bundy, since 
intermarried with Mr. Adams. And it is in the 
latter name she now defends. The proponent was 
herself named as sole executrix of the will, and re- 
lieved of the statutory duty of giving bond as such 
executrix. This will was witnessed by Leander 
Douglas and Wn:. W. Porter. 

On the 3d day of April, 1875, the testator made 
and published a codicil to his will by which he re- 
voked the following bequests therein made: 

First, The bequest to the Methodist Episcopal 
Church; second, the bequest to Carrie Gordon; 
third, the bequest to James Grant Bundy, and re- 
published the will as changed. The codicil was 
witnessed by Leander Dougias and John W. 
Boyd, with the usual formalities. 

By the provisions of his will, all the children of 
the testator were cut off from any participation in 
his estate with five dollars each, while the major 
portion of his property, which was quiet consider- 
able, was given to his wife, whom he had recently 
married in his old age, after a brief acquaintance. 





mere nominal sums, were all revoked by the 
codicil,so that proponent became the sole legatee of 
the entire estate to the exclusion of all his children 
and grandchildren. Prior to the second marriage 
of the testator he had always lived on the best of 


' terms with his children, but after that event, both 


before and after making his will, he entertained 
the bitterest hatred to most, if not all of them. It 
does not appear that the testator ever recovered 
his health after his journey to California. His 
health was much affected. One of the physiciang 
who attended the testator describes his mental and 
physical condition a short time before the making 
of the will. He saw him in July, 1873, and says: 
‘* He was then in very poor health, very feeble. He 
was not himself. His condition was such as to 
render him more susceptible of being influenced 
by those around him. He was constantly racked 
with pain. He was as despondent as a child.’’ On 
being recalled, he says the testator ‘‘ was then 
under the control and influence of his wife as much 
as an infant two hours old ever was under the con- 
trol of a nurse and mother, as helpless and de- 
pendent upon her for everything, a drink of water 
or any little attention that he needed; he was per- 
fectly under her control; he could not help him- 
self.” 

[t is certain the testator did not have that vigor 
of will which he possessed prior to his sickness, 
but whether his wife obtained that control over 
him attributed to her, and whether she exercised it 
for improper purposes, are of course questions of 
fact to be found from the testimony. 

On both grounds on which the will was con- 
tested there was evidence offered as to the men- 
tal capacity of the testator. The testimony of 
both professional and non-professional witnesses 
was taken, but as another hearing of the cause is 
to be had on account of the ruling of the court in 
rejecting proper testimony, the majority of the 
court are of opinion it is not proper at this time tore- 
mark upon what it may be thought to prove or tend 
to prove. On the question made as to the undue in- 
fluence.it is alleged the party proponent exercised 
over testator to influence the making of the will 
and codicil, and for which purpose alone it seems 
to have been offered, the evidence consists largely 
of the acts of the parties and the declarations of 
the testator made before and after making the will. 
Much of the latter class of testimony was excluded 
from the consideration of the jury after it was 
given. 

On motion of proponent the court ruled out 
from the consideration of the jury all the testi- 
mony of the witness, Hackett, in relation to mat- 
ters occurring in the family of the testator be- 
tween July and October, 1873. The testimony 
excluded in some respects was all important, as it 
afforded an insight not otherwise obtained into 
the private history of the family, and furnished a 
clearer understanding of the relations of proponent 
and testator at any time near the date of the will, 
than any other evidence in the record. It tends 
to show what means contestants insist were em- 
ployed by proponent to alienate the affections of 
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her husband from his children by a former wife, 
and to obtain the control of his property. Ac- 
cording to the testimony of one of the witnesses, 
if it can be believed, she compelled him to forbid 
his children visiting his house, and at one time 
when his son-in-law and his daughter called, she 
became very angry and carried on so because he 
would allow them to visit him that he told her if 
she would say no more about it for a certain 
length of time—two weeks—he would give her a 
thousand dollars; but the witness adds, *‘she did 
not'stop.’? The testimony excluded further tends 
to show she constantly importuned him to deed 
his property to her, and he would try to quiet her 
by assuring her he would make provision for her 
in his will, which the sequel shows he did. One 
reason it is said, she constantly urged why the prop- 
erty should be deeded to her was, that she might 
hold it ‘*‘in case the will was broken.’’> Many 
other facts of the same nature tending to show 
the relations that existed between the parties were 
disclosed, but those stated are sufficient to show 
the character and importance of the testimony ex- 


cluded, if it was true, and for the purpose of this 


discussion it must be regarded as true and as 
proving all it tends to prove, 

The reason assigned by the court for excluding 
this testimony is that ‘‘ it was too remote from the 
time of the execution of the will;’’ but the decis- 
ion can hardly be supported for that reason, as the 
contestants offered to prove declarations of the 
testator near the time, both before and after the 
execution of the will, to show that the same state 
of affairs must have continued to exist, but was 
‘denied the privilege. The argument now ad- 
vanced in support of the decision of the court is 
that the declarations of the testator neither be- 
fore nor after the execution of the will are ad- 
missible in evidence to defeat the will. Ag au- 
thority for the position assumed the case of 
Dickie v. Carter, 42 Ill. 376, is cited. That case 
simply expresses the well-understood doctrine 
that a testator cannot revoke or otherwise invali- 
date his will by parol declarations made previously 
or subsequently to its execution. That principle 
is nowhere questioned. A will once executed 
with the usual formalities prescribed by the statute 


can only be set aside by a revocation in writing of ; 


the same grade, witnessed with the same formal- 
ities, or by destruction, or by burning or tearing it 
up, when deliberately done. The rule deducible 
from the cases on this subject is, that while the 
declarations of a testator are not admissible to 
show an express revocation of his will, or the 
fact thatit was executed under duress or from undue 
influence, they may nevertheless be proved and 
used to show his mental condition at the time of 


the execution of his will, or so near the time the ° 


same state of affairs must have existed. That is 
the principle upon which the jury ought to have 
been permitted to vonsider the testimony excluded 
by the decision of the court. It tended to show 
his mental condition, the annoyance he was sub- 
jected to, by the continual importunities of his 
wife, his susceptibility to the influence of those in 
whose care he was, and his helplessness in their 
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hands from want of mental vigor induced by long 
sickness, to resist any influence that might be 
brought to bear on him. On reference it will be 
seen this is the doctrine of all the cases cited in 
Dickie v. Carter in support of the views expressed 
so far as they discuss this subject. In the later case 
of Waterman vy. Whitney, 1 Kernan, 157, the court 
remark upon the case of Jackson v. Kuiffer, 2 Johns. 
81, one of the cases cited in Dickie v. Carter, and 
treat it as not inconsistent with the principle that 
declarations of a testator made either before or 
after the execution of the will are admissible in 
evidence to show the mental capacity of the testa- 
tor, and this case was decided long before the de- 
cision in Dickie v. Carter was announced. 

In citing Jackson v. Kniffer, in Dickie v. Carter, 
it must be presumed this court understood the case 
as it was understood by the court that pronounced 
it. 

In Waterman v. Whitney, Mr. Justice Selden 
very justly remarked that ** much of the difficulty, 
however, had arisen from the omission to distin- 
guish with sufficient clearness between the differ- 
ent objects for which the declaration of the tes- 
tators may be offered in evidence, in cases involving 
the validity of their wills.’”’ He then proceeded 
to discuss the rules by which the admissibility of 
evidence in such cases is governed as they natur- 
ally arrange themselves in the following classifica- 
tion: 1st—To show a revocation of a will admit- 
ted to have been once valid. 2nd—To impeach 
the validity of a will for duress, or on account of 
some fraud or imposition practised upon the tes- 
tator, or for some other cause not involving his 
mental condition; and 3rd—To show the mental 
capacity of the testator, or that the will was pro- 
cured by undue influence. After a careful review 
of the authorities, the conclusion was reached 
that the numerous cases in which the declarations 
of a testator have been held inadmissible upon 
contests respecting the validity of their wills, ap- 
plied to one or the other of the first two of these 
classes into which the subject was divided, and 
that none of them have any application to cases in 
which the will is assailed on account of the insan- 
ity or mental capacity of the testator at the time 
the will was executed, or on the ground the 
will was procured by undue influence. Such prior 
and subsequent declarations of testators in such 
cases are held to be competent evidence only as to 
the mental capacity of the testator. 

Another case cited in Dickie v. Carter is Com- 
stock v. Hadlyne, 8 Conn. 254, erroneously cited 
as being in 8 Cowen, 263. It was declared that the 
declarations of a testator in a contest involving 
the validity of his will, are admissible to show the 
testator’s state of mind, but not to prove the facts 
stated. The distinction between the proof of al- 
leged facts and of the mental condition of the tes- 
tator whose will is assailed on account of mental 
infirmities, is not discussed. Stevins v. Van Cleve, 
4 Wash., C. C. 262, another case cited in 
Dickie v. Carter. In Shailer v. Bumstead, 99 
Mass. 112, it was said by the court in discussing 
this subject: ‘‘ As before stated, the previous con- 
duct and declarations are sdmissible; and so by 
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the weight of authority and upon principle are 
subsequent declarations, when they denote the 
mental fact to be proved.” 

In McTaggart v. Thompson, 14 Penn. St. 
149, it was distinctly ruled that declarations of a 
testator, though made after the execution of his 
wil!, are admissible in such cases as evidence of 
imbecility of mind. Many other cases to the same 
effect might be cited; but it is believed these are 
sufficient to show that the principle we are en- 
deavoring to maintain has the support of well- 
considered cases of other courts of the highest 
authority. 

But aside from all authority, on principle de- 
clarations of a testator in a contest involving the 
Validity of his will as respects his mental condi- 
tion at the time of its execution are, and ought to 
be, admissible. Often such declarations may be 
most satisfactory evidence, and afford a clearer 
understanding of the testamentary capacity of the 
testator than any other evidence that could be pro- 
duced. Naturally, the mind sympathises with the 
body in that which debilitates ; and such testimony 
may show a mind weary beyond further endurance 
by long-continued ill health and incessant and 
vexatious importunities, and willing to purchase 
rest and quiet at any price. More than that, it 
may be proof of that condition of mind readily 
susceptible of impressions from any source. No- 
thing is more certain than that the enfeebled and 
weary mind is, in that condition, most susceptible 
to any influences calculated to annoy and harrass. 
It isa proposition that needs no argument in its 
support, that the feebler the mind, no matter from 
what cause—from sickness or otherwise—the less 
evidence will be required to invalidate the will of 
such a person on the ground of undue influence. 

Whether the testimony excluded was true or un- 
true, we express no opinion. It was error to ex- 
clude it, and for that reason the order admitting 
the will and codicil to probate will be reversed and 
the cause remanded. Judgment reversed. 


—_— 


INSOLVENT INSURANCE COMPANIES — 
ORDER OF PAYMENT OF CLAIMS. 








VANATTA v. NEW JERSEY MUTUAL LIFE 
INS. CO. 





Court of Chancery of New Jersey, March 31, 1879. 


1. CLAIMS ON LIFE POLICIES MATURED BY DEATH, 
and claims on endowment policies, on which have been 
paid all premiums that could be required had the 
company continued to be solvent, should be paid by 
the receiver of an insolvent mutual company in the 
order of the death of the party insured, and the time 
stipulated for the payment of said endowment pol- 
icies. 


2. LIVING PoLICcy HOLDERS, IN AN insolvent mu- 
tual company, have no surrender value attached to 
their policies, but are liable to be called upon to make 
up assets sufficient to pay all death claims and endow- 
ment policies due before the decreed insolvency of the 
company. 


8. EXISTING POLICY HOLDERS can not use their 
policies as off-sets to claims against them for money 
borrowed of the company. 








On petition in the nature of an information un- 
der the 48th section of the act ‘for the regulation 
and incorporation of insurance companies.” Ap- 
plication for distribution or disposition of assets 
on the following petitions: 

Mrs. Josephine Walwork’s for payment of a 
policy for $12,000, issued by the defendants on the 
life of her late husband, Nathan Walwork, who 
died January 10, 1877. Amanda Neff’s for the 
payment of a policy of $10,000 on the life of her 
late husband, Harmanus Neff, who died March 9, 
1877. Eliza Munro’s for payment of a like policy 
for $5000 on the life of her late husband, Antonio 
Monroe, who died August 9, 1876. Catharine 
Kiley’s for payment of a like policy of $5000 on 
the life of her late husband, James Kiley, who 
died January 2, 1875. Anson M. Baker’s for pay- 
ment of a claim whereon judgment was recovered 
by him against the defendants in the United States 
Circuit Court, December 4, 1873, for $11,737.75. 
This claim was on a life policy issued upon the 
joint lives of Baker and his wife, payable to the 
survivor. William P. Nicholas’ claim on an en- 
dowment policy issued by the defendants in his 
favor for $5,000, due March 26, 1877. Henry 
Prinz’s for leave to offset the premiums paid to the 
defendants on a life policy issued by them to him 
against money due them from him on his bond 
and mortgage, given to them for money lent by 
them to him. 

Runyon, C.: ' 

The New Jersey Mutual Life Insurance Com- 
pany was organized under a special act of the Leg- 
islature of this State, approved March 19th, 1863, 
Laws of 1863, p. 395. By its charter it was-au- 
thorized to make insurance predicated upon the 
lives of persons, on such terms and conditions as 
should, from time to time, be ordered and pro- 
vided for by its laws, and to make contracts upon 
any and all conditions appertaining to or connected 
with life risks of whatever kind or nature. And 
the charter provided, that if at any time it should 
so happen that there should be just claims on the 
corporation for losses sustained to a greater 
amount than it had funds on hand to discharge, in 
such cases the directors for the time being should, 
with all convenient expedition, proceed to assess 
such deficiency in a ratable proportion on the 
members of the corporation or their lawful repre- 
sentatives, according to the amount of each mem- 
ber’s insurance; provided, that such assessment 
should not exceed the amount of the note or obli- 
gation given by such member; which rates of as- 
sessment should be approved of by a majority of 
the directors, and notice in writing was to be given 
to such member or his lawful representative of the 
assessment, and the amount which the member or 
his representative should be required to pay. And 
it was provided that each and every member, or 
his lawful representative, so notified, should pay 
the assessment to the Treasurer for the time being, 
within sixty days after such notification, and in 
default thereof should forfeit all right or claim to 
any policy or privilege which he might have ob- 
tained, and be no longer a member of the corpora- 
tion, and should be liable for the amount of such 
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assessment, with interest, to be recovered by ac- 
tion of debt, with costs of suit, before any court 
of competent jurisdiction. All persons who should 
insure in or with the corporation were to be 
deemed and taken to be members of the corpora- 
tion,but an insurance to the amount of at least $500 
was declared necessary to entitle a member to vote 
for directors. On the 30th of January, 1877, a 
petition in the nature of an information was filed 
by the Attorney-General, under the provisions of 
the 48th section of the act “to provide for the 
regulation and incorporation of insurance com- 
panies,”’ approved April 9th, 1875, and on the 8th 
of February following, an order was made, ap- 
pointing a receiver temporarily, and an injuuction 
was issued prohibiting the company from transact- 
ing busisess. On the Ist of May following a de- 
cree was made, declaring the company insolvent, 
und continuing the receiver with the usual powers 
in such cases, and enjoining the company from 
further exercising its franchises of transacting 
business. 

The questions which are presented by the peti- 
tions have reference either to the distribution or 
disposition of the assets of the company; and it 
will be enough to say that they are, first—whether 
death-claims and claims on endowment policies, 
due before the decree of insolvency, are entitled 
to preference over the claims of the holders of 
other policies; whether the contingency on which 
they were payable happened after that decree, or 
has not happened at all; or whether all claims on 
policies, whether for losses or return of premiums, 
are to stand on an equality in the distribution of 
the assets; ‘and, secondly, whether the holder of a 
policy, not due when the decree was made, has a 
right to offset the premiums paid thereon against 
the money due from him on his bond given to the 
company for money lent by it to him. 

As to the first question: [t appears to me quite 
clear that the answer to it must depend on the 
question whether those who are insured in the 
company are or are not, by the mere fact of the 
insolvency, absolved from the obligations to which 
they would otherwise undoubtedly be subject. It 
is not necessary, in view of the above quotation 
from the charter, to speak at any length in regard 
to those obligations. It is clear that under the 
charter, if there were just claims for losses to a 
greater amount than the company had funds in 
hand to pay, the policy holders, all of whom were 
members, would have been respectively liable to 
pay a ratable proportion of the deficiency, ac- 
cording to the amount of their respective insur- 
ances, not exceeding, however, the amount of 
their respective premium notes, and that the pay- 
ment could have been enforced by suit. It is ar- 
gued, and the argument was presented with very 
great ability, that the decree, if not the condition, 
of insolvency itself, is destructive of this obliga- 
tion, and releases the policy holders from all lia- 
bility to contribute to the losses which have occur- 
red previously thereto, as well where they have 
been established by judgment as where they have 
not. The argument is, that the purposes of the 
organization are frustrated by the decree of in- 











solvency, and the mutuality which characterizes 
it and its objects is, ipso facto, rendered impossible, 
and, therefore, those who hold policies which, if 
the company had been solvent, would have en- 
titled them to payment, and, if necessary, to con- 
tribution from their fellow members, whose poli- 
cies were not due, have, in view of the insolvency, 
and because of it, no claim superior to the claim 
of the latter for return of premiums. This argu- 
ment is based on the theory that the mutual life 
insurance plan is but a partnership, and, there- 
fore, when the purposes for which the partnership 
was created have proved impossible of attainment, 
the partnership itself is at an end. This view of 
the subject was repudiated in Mutual Benefit Life 
Ins. Co. v. Hillyard, 9 Vroom, 444. If it be con- 
sidered that the policy holder whose claim became 
due is not himself liable to assessment, but is to 
receive the amount of his insurance from the com- 
pany, and when his loss is paid he ceases to be a 
member, and if it be not paid he may maintain 
suit against the corporation for it, and so reach 
his fellow members for contribution, it is obvious 
that the analogy of partnership will not hold. His 
contract with his fellow members was not to bear 
any part of his own loss. He was to help to bear 
theirs, if theirs happened before his. His fellow 
policy holders bound themselves, in consideration 
of his payments and his obligation, to contribute, 
if necessary, to pay the money which would be 
due on their contracts, if theirs matured before 
his, to contribute, if necessary, to the payment of 
the money which wonld be due on his if it should 
mature before theirs, and when the contingency 
happened, when the period of payment arrived, 
the mutuality, which up to that time had con- 
tinued, at once ceased. The policy holder whose 
policy became due thereupon, ipso facto, became a 
creditor. 

If this view be correct, it follows that all poli- 
cies which were due when the decree of insolvency 
was made are entitled to be paid as debts of the 
company, and are not to be put on the same foot- 
ing with the claims for return of premiums, and it 
makes no difference whether the claims were in 
judgment or not; but they should, in view of the 
limitation of the amount of the assessment to the 
amount of the premium note, be paid in the order 
in which they became payable by the terms of the 
policies. It is urged that the view which I have 
taken will produce results which are highly in- 
equitable; that the claims of those whose policies 
by their terms became due after the decree of in- 
solvency, are as meritorious as those which came 
due the day before the decree, and are in equity en- 
titled to equal consideration and to like treatment. 
But the posi‘ion is untenable. The difference be- 
tween the cases is, that in the one the claim was 
when the decree was made the claim of a credi- 


tor; and in the other, there was no claim but that 


of «a member which was upon the assets after pay- 
ment of creditors. The holder of an endowment 
policy, who before the decree of insolvency had 
paid all the premiums which, under his contract, 
he would ever have been required to pay is, though 
the time for payment had not arrived when the 
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‘decree was made, entitled to be regarded as a 
creditor. His claim should be considered as 
-debitum in presenti, solvendum in futuro. On the 
other hand, the holder of such a policy, who had 
not paid all the premiums which could ever have 
been required of him under his contract, is not en- 
titled to be regarded as a creditor. It is a neces- 
sary consequence of the argument in behalf of the 
the holders of policies which were not due, that if, 
by reason of unusual mortality, the losses of a 
mutual company should at any time become so 
great as that, upon a survey of the situation, it 
would appear that, after payment of the losses, 
there would not remain sufficient assets of the 
company to secure to the survivors the full pay- 
ment of their policies, when and if they should ma- 
ture, the losses should none of them be paid, but 
the company should at once go into liquidation for 
the benefit of all the policy holders. That propo- 
‘sition, if maintained, would obviously put an end 
to the business of mutual insurance. It must not 
be forgotten that the amount of the assessment 
which the policy holder is required to pay is only 
#0 much premium, which, under the plan, he is 
permitted to withhold from the company until it 
be seen whether it will be needed to pay losses. 
If paid when he took his policy it will go into a 
fund, out of which the matured policies would be 
paid. Though he retains it until called for to pay 
losses, the principle is precisely the same. If paid 
in at the outset he would have no right to complain 
if it should be taken to pay losses even to the ex- 
tent of depriving the company of means to pay 
his policy when it should mature. He has no 
more cause of complaint where the premium is 
withheld by him on a contract to pay it if needed 
to pay losses. 

The view which I have taken is supported by 
two cases in Massachusetts, which are precisely in 
point: Commonwealth v. Mass. Mut. Fire Ins. 
Co. 112 Ma s.116; Same v. Same, 119 Mass. 45. 
The case of Security Life Ins. and Ann. Co., 11 
Hun. 96, is cited as an adverse decision. The 
court, indeed, there held that a death-claim due 
before the insolvency was not entitled to prefer- 
ence in payment over the claims for return of pre- 
mium, but the distribution was under the New 
York statute, and the court took pains to estab- 
lish the position that the company was not a mu- 
tual one, although it provided for participation by 
policy holders in tbe profits of its business. The 
court say, that such participation did not in that 
case have the effect of rendering the policy 
holders members of the company in any such 
sense as to subject them to direct or indirect lia- 
bility for its losses; but its only effect was to 
diminish the premiums actually payable upon 
their policies, and to graduate the amount accord- 
ing to the prosperity and pecuniary success of the 
company. 

The death-claims, including all those in which 
the death happened before the decree of insol- 
vency, and endowment policy claims, which be- 
came due before that decree, including all on 
which all premiums which ever could have been 
required to be paid had the company continued to 





be solvent, had been paid before the decree, will 
rank as debts, and the policy holders will be 
assessed if necessary, according to the provisions 
of the charter for the payment of any deficiency 
of assets to pay them. Should there be any sur- 
plus of assets after payment of the expenses of 
the trust and the debts, in which are included the 
before-mentioned death and endowment claims, 
it will be distributed among the other policy 
holders. 

The claim of offset made by Henry Prinz re- 
mains to be considered. According to his state- 
ment, he borrowed money on the security of his 
bond and mortgage from the company. It wasa 
condition of making the loan to him that he 
should take out a life policy in the company, and 
he did so accordingly. He has not paid off the 
bond and mortgage, and it is now held by the re- 
ceiver. Prinz asks that he may be may be permit- 
ted to offset against the amount of that claim 
against him the money paid by him by way of 
premiums on the policy. Of course, there was no 
agreement between him and the company that 
those premiums should be applied to the payment 
of the bond and mortgage. They were paid on 
account of his insurance. The rank of his claim 
as a policy holder is as before stated. The fact 
that he has in his hands assets of the company 
cannot entitle him to any advantage over other 
policy holders in the same rank, and the fact that 
he is a debtor of the company gives him no equity 
over them. He is not entitled to the offset which 
he claims, nor to any. 


ntiitin 
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LIABILITY OF OWNER OF A DANGEROUS 
ANIMAL—MASTER AND SERVANT—CON- 
TRIBUTORY NEGLIGENCE. 








LINNEHAN v. SAMPSON. 





Supreme Judicial Court of Massachusetts, 
November Term, 1878. 


1. IN AN ACTION TO RECOVER DAMAGES for inju- 
ries occasioned to the plaintiff, by a bull belonging to 
the defendant, and which, at the time of said injuries, 
was being led through the streets of a city by the de- 
fendant’s servant, if the evidence shows that the inju- 
ries were caused by propensities usual and ordinary in 
such animals as that of the defendant, and also that in 
so leading said animal, the defendant’s servant was 
negligent in view of such propensities, the plaintiff is 
entitled to recover, although no specific evidence of 
any exhibitions of viciousness or unruliness in said 
animal has been brought to the knowledge of the de- 
fendant. 


2.*IF THE ACT OF A SERVANT be done in the execu- 
tion of the authority given him by his master, and for 
the purpose of performing what his master has di- 
rected, the master will be responsible, whether the 
wrong done by the servant be occasioned by negligence, 
or by a wanton or reckless purpose to accomplish the 
master’s business in an unlawful manner. 


8. WHEN THE LIFE OF A FELLOW CREATURE is in 
extreme danger, the law does not realize that a person 
responding to his calls for help should have acted with 
entire self-possession, or that he should have taken the 
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wisest and most prudent course, with a view to his own 
self-preservation, that could have been taken; he may 
certainly take some risk upon himself, short of mere 
rashness and recklessness; and he is entitled to recover 
for injuries wrongfully inflicted upon him under such 
circumstances. 


Action of tort to recover for injuries occasioned 
to the plaintiff, by a bull belonging to the defend- 
ant. The plaintiff was walking for pleasure in one 
of the streets of Lawrence on a Sunday, and hear- 
ing cries for help and turning a corner, saw a man 
lying on his back, in the middle of the road, hold- 
ing a rope attached to a ring in the nose of a bull, 
and the bull attempting to gore him. The plaintiff 
went towards the bull and within a few feet of him, 
but did not attempt to assist the man, as the bull 
appeared dangerous. The bull escaped from the 
man who was holding him, rushed for the plaintiff, 
and tossed and gored him just as he was entering 
the gate of an adjoining yard, to which he had 
run. The only evidence, on the part of the plain- 
tiff, of the dangerous character of the bull, was that 
afforded by its conduct at the time of the injury, 
and its circumstances, and a declaration by the de- 
fendant that his servant was careless in leading his 
bull through the streets, and that he ought to have 
led him tied behind a wagon, as he had been led on 
a former occasion. The defendant offered evidence 
to show that the animal was tractable, and that he 
had no knowledge of any exhibition of vicious- 
ness or dangerousness by it, before the plaintiff's 
injury; that he had spoken to said servant of their 
bringing iton the next Sunday from the farm, 
where it then was; that on the next day said ser- 
vant said to defendant twice within an hour: 
“ Shall I go out and get that bull this morning?’’ 
And defendant replied, ‘‘ No, let him alone; per- 
haps we will go out with the team this evening.”’ 
That defendant knew nothing more of said ser- 
vant’s intentions or actions in the matter of bring- 
ing said bull to his farm, until he heard of the 
plaintiff's injury; that said servant, happening to be 
strolling near where said bull was kept, proposed 
to the person having charge of it to lead it to de- 
fendant’s farm, and took it towards there by said 
street, leading it by a rope attached toa snap ring, 
which he fastened in its nostrils; that while thus 
leading it quietly, it was excited by the white dress 
and red scarf of a girl; that said servant struck it, 
whereupon it threw him down and was attempt- 
ing to trample upon and gore him, when some per- 
son struck it; that it rushed forward, detaching 
the snap ring, and pursued and injured the plain- 
tiff. The court refused to instruct as requested 
by defendant’s counsel, and instructed the jury as 
follows: 

**A master is not responsible if the wrong done 
by his servant is done without the authority of the 
master, and not for the purpose of executing his 
orders or doing his work. So that if a‘servant, 
wholly for a purpose of his own, disregarding the 
object for which he is employed, and not intending 
by his own act to execute it, does, not within the 
scope of his employment, an injury to another, his 
master is not liable for that injury. But if the act 
be done in the exccution of the authority given 











him by his master, and for the purpose of perform- 
ing what his master has directed, the master will 
be responsible, whether the wrong done by the ser- 
vant be occasioned by negligence, or by a wanton 
or reckless purpose to accomplish the master’s 
business in an unlawful manner. These rules apply 
to the doing of his master’s work by a servant 
within the general and ordinary seope of his em- 
ployment, or witkin the scope of an employment 
not general or ordinary, but relating to a specific 
act which he has been directed by his master to do. 
Thus, a servant employed to work on secular days 
only, might cause his master to become responsi- 
ble for his acts done on Sunday, if directed to do 
an act on that day, and undertaking to do it, and 
doing an injury to a personin the execution of that 
specific employment, if the act was carelessly or 
recklessly done. A master becomes responsible for 
carelessness or negligence of his servants in the 
methods of doing their work, when acting within 
the scope of a general or specific employment. 

‘The plaintiff, to recover in this action, must prove 
that the bull which caused his injury was defend- 
ant’s property, and had such propensities, known to. 
defendant, as caused him to be a dangerous animal, 
when led by one person only, on the streets of such 
a city as Lawrence is, in the day-time, by means of 
a rope attached to a snap ring fastened to the bull’s 
nose, and being thus dangerous, was led by defend- 
ant’s servant, acting within the scope of his gen- 
eral employment, or by defendant’s specific direc- 
tion; that defendant’s servant’s conduct in thus 
leading said bull was negligent, in view of the pro- 
pensities of said bull known to defendant, or of the 
known ordinary and usual disposition and propen- 
sities of bulls of the age and breed of defendant’s 
said bull, and which are subject to the treatment, 
use, and mode of keeping which defendant’s bull 
had received up to the time of plaintiff ’s injury; 
that plaintiff’s conduct on the occasion of his in- 
jury was not wanting in reasonable prudence and 
caution, in view of all the circumstances of his 
injury. 

‘In the absence of any specific evidence of any 
exhibitions of viciousness or unruliness by de- 
fendant’s bull, which had been seen by, or brought 
to the knowledge of defendant, he would not be 
responsible for injuries to any person caused by 
such propensities, unless such propensities were 
usual and ordinary in bulls like defendant's said 
bull, in which case defendant might reasonably be 
supposed, as owner Of said bull, to have known 
such ordinary and usual propensities, and it would 
have been negligence by him not to have adapted 
his use and treatment of him to such ordinary and 
usual propensities.’’ 

The court also instructed the jury that the stat- 
utes relating to the observance of the Lord’s day 
were not pertinent to any question on trial. Ver- 
dict for plaintiff. The defendant alleged exceptions. 

AmEs J. delivered the opinion of the court: 

The instructions to the jury were sufficiently 
favorable to the defendant, and were all that the 
case required. It was ruled that in order to re- 
cover in this action the plaintiff must prove that 
the bull had such propensities, known to defendant, 
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as caused him to be a dangerous animal when 
led by one person only in the day-time upon the 
streets of a city, in the manner described in the 
evidence reported in the bill of exceptions; and 
also that it must be proved that in thus leading the 
bull, the defendant’s servant was negligent in view 
of the propensities known to defendant, or of the 
known ordinary and usual disposition and propen- 
sities of such animals. It might well be that pre- 
viously to the injury the defendant had had no 
trouble in managing the animal, and no knowledge 
of anything specially or peculiarly vicious in his 
habits or inclinations. , But the jury may well have 
believed that he knew what is a matter of common 
knowledge, that a bull is an excitable and power- 
ful animal, and that if from any accidental or un- 
expected cause he should become excited while led 
or driven through a public street, he might be dan- 
gerous. Hudson v. Roberts, 6 Ex. 697. It is im- 
possible to say upon the evidence reported that the 
jury would not be justified in finding that the 
knowledge, which by the ruling of the court was 
necessary to the maintenance of the action, was 
satisfactorily provec. There was testimony to the 
effect that defendant had said that it was careless 
80 to lead the bull through the streets, and that he 
ought to have been tied behind a wagon as he had 
been ever before. 

The jury, if they believed this evidence, might 
well have considered it as an admission that he 
knew that the animal needed to be kept under 
control, and also that he knew that the control 
which his servant had applied for the purpose of 
leading him through the streets was insufficient. 
In Lyons v. Merrick, 105 Mass. 71, it was held that 
the owner or keeper of animals, of a vicious dis- 
position or mischievous habits, of which the owner 
had previous actual or implied notice, is bound at 
his peril to keep them at all times and all places 
properly secured, and is responsible to any one 
who, without fault on his part, is injured by them. 
The case of Hewes v. McNamara, 106 Mass. 281, 
is to tue same effect. If the jury were satisfied 
that the defendant knew or ought to have known 
that the bull had dangerous propensities, it is un- 
necessary to prove that on any previous occasion 
he had actually endangered the life or limb of any 
person. Worth v. Gilling, L. R. 2. C, P.1 

There is certainly some evidence of a scienter in 
this case, and the question of its weightis not before 
us. Appleton v. Perey, L. R. 9, C. P. 647. 

A question was raised at the trial as to con- 
tributory negligence on the part of the plaintiff, 
and it was contended that he was not in the exer- 
cise of reasonable care in approaching so near to the 
bull as he did, and that the calls of humanity would 
be no excuse. But the questiomwhcther the plain- 
tiffs conduct on the occasion vf the injury was 
wanting in reasonable prudence and caution, in 
view of all the circumstances, was submitted to 
the jury, as a question peculiarly for them to de- 
cide. They were to consider all the circumstances, 
and among other things that the life of a fellow- 
creature was in extreme danger; but they must 
have understood that reasonable prudence and cau- 
tion were elements in the case which the plaintiff 





must prove. It does not follow as a matter of law 
that in encountering the danger he was necessarily 
guilty of a want of due and reasonable care. The 
emergency was sudden, allowing but little time for 
deliberation. Some allowance might well be made 
for the confusion of the moment. In Buelv.N. Y. 
Central R. R., 31 N. Y. 314, the court say that 
** the law has so high a regard for human life that 
it will not impute negligence,’ or want of proper 
care, ** to an effort to preserve it, unless made un- 
der such circumstances as to constitute rashness in 
the judgment of prudent men.”’ The law does not 
require cowardice or absoluteinaction in sucha state 
of things. Neither does it require in such an emer- 
gency that the plaintiff should have acted with 
entire self-possession, or that he should have taken 
the wisest and most prudent course, with a view to 
his own self-preservation, that could have been 
taken. He certainly may take some risk upon 
himself, short of mere rashness and recklessness. 
It was so held in Eckhert v. Long Island R. Co., 43 
N. Y. 502, a case of the rescue of a child from 
being run over by an approaching train. Mayo v. 
B. and M. R. Co., 104 Mass. 137. The evidence 
reported does not conclusively show a want of due 
care and prudence on his part, and it was therefore 
properly left to the jury. Lane v. Atlantic Works, 
107 Mass. 104. What is ordinary care is usually to 
be settled by the judgment and experience of the 
jury, and not of the judge. Gaynor v. Old Colony 
R. Co., 100 Mass. 208. 

The point that the plaintiff was a traveler on the 
Lord’s day, within the meaning of the statute re- 
lating to the observance of that day, was waived. 

Exceptions overruled. 








NOTES OF RECEN’ CASES IN THE UNITED 
STATES CIRVUIT AND DISTRICT COURTS. 


NATIONAL BANKS—STOCKHOLDERS.—1. The per- 
sonal liability of a stockholder in a National Bank is 
not within the catagory of *‘bad or doubtful debts,’ 
which alone the court is authorized, by the 5234th sec- 
tion of the Revised Statutes, to order a receiver to 
“sell or compound.” Ina suit by the receiver of a 
National Bank against a stockholder to enforce said li- 
ability, the court has no power or authority to make an 
order that “ the receiver may settle and compound the 
said suit, and the claim involved therein, on the terms 
prayed in the proposition,” viz., by the payment of $25 
by the defendant. 2. ‘I'he liability of a shareholder in 
a National Banking Association is clearly contractual; 
it accrues at the date of the subscription, but is not 
enforceable until needed to meet the debts of the as- 
sociation, and the comptroller has so decided and in- 
structed the receiver; this action of the comptroller is 
an essential preliminary to » suit against a shareholder; 
a right of action upon the contract does not accrue 
until he has acted; and, by the terms of the General 
Currency Act, all suits by or against a receiver are 
alike cognizable by the State and Federal courts. There 
being this concurrence of jurisdiction, a State statute 
of limitations may be pleaded as effectively in a Fed- 
eral court as it could be in a State court. 3. The 
date of defendant’s subscription was prior to May 
5th, 1866, when a receiver was appointed; the comp- 
troller did not decide that the enforcement of defend- 
ant’s liability was necessary, and did not so instruct the 
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receiver until June 28, 1877. Held, that the suit was | 
barred by the statute of limitations.—Price v. Gates. | 


United States Circuit Court, Western District of Penn- 
sylvania. Opinion by MCKENNAN, J. 36 Leg. Int. 
195. 


REMOVAL OF CAUSES—AMOUNT IN CONTROVER- 
SY, HOW DETERMINED — PARTIES — CONTROVERSY 
BETWEEN CITIZENS OF DIFFERENT STATES ARISING 
BY CHANGE IN PARTIES TO Surr.—l. Where the dec- 
laration consists of the common counts only, the amount 
in controversy, to give jurisdiction to the United 
States Circuit Court, is the amount claimed in the bill 
of particulars. 2. The party substituted on the record 
under the Act of Assembly of March 11, 1836, § 4, reg- 
ulating interpleading, is, after such substitution, a 
party within the meaning of the act of Congress of 
March 3, 1875 (Removal of Causes), and if, after such 
substitution, the right of removal exists, the cause may 
beremoved, eventhough as between the original parties 
to the suit the United States court would not have had 
jurisdiction. 3. Ifthe parties substituted on the re- 
cord by involuntary process are entitled to remove the 
ease to the Federal court, they may do so, though the 
original parties in the suit were not so entitled.— 
Healy v. Prevost. United States Circuit Court, West- 
ern District of Pennsylvania. Opinion by BUTLER, J. 
6 W. N. 579. 


PATENT LAW—LIMITATION—J URISDICTION—BILL 
FOR PROFITS AFTER EXPIRATION OF PATENT.—1, 
Where a patent has been granted for fourteen years, 
and extended for seven years, a suit may be brought 
against an infringer for profits that accrued at any 
time during the twenty-one years, if brought within 
six years after the extended patent expires. 2. The 
complainant and defendant being citizens of different 
States, the jurisdiction of the court is as a court of 
equity. It is doubted whether the United States Cir- 
cuit Court has jurisdiction in patent cases, except by 
injunction where the parties are citizens of the same 
State. 3. In this case it is sought to recover in equity 
profits resulting to the defendant from using, through 
a series of years, a mechanical invention without the 
owner’s consent or authority. These profits do not 
consist in specific sums of money received by the de- 
fendant in so using the invention. They simply con- 
sist in the advantage and convenience derived from 
using them. This advantage is a matter of estimation 
by experts as due inthe lump. It is not a matter of 
accounts, and, therefore, a bill can not be sustained 
for an account. Where there is an adeqate com- 
mon-law remedy, equity can not take jurisdiction of a 
bill for profits arising from the use of a patent solely 
on the ground of constructive trusteeship.—Sayles v. 
Richmond, &c., R. Co. United States Circuit Court, 
Eastern District of Virginia. Opinion by HUGHEs, J. 
11 Ch. L. N. 281. 


Duty OF TELEGRAPH COMPANY — MEASURE OF 
DaMAGEsS.—1. It can not be expected that a message 
left for transmission with a telegraph company at a 
small station shall be forwarded and delivered at its 
destination as quickly as though it had originated at a 
large office. 2. At asmall stution it is not the duty of 
the company to keep more than one operator, and ifa 
message is left with a messenger during the operator’s 
absence, and the message is forwarded on the ope- 
rator’s return, after a reasonable absence, the company 
is not guilty of negligence. 3. Ifthe usual line of busi- 
ness between the two points is througha repeating 
oftice, the company is entitled to a reasonable time for 
the delay on account of other business at such repeat- 
ing office. 4. Where the face of the dispatch does not 
indicate that the sender is liable to sustain loss if the 
dispatch is not promptly forwarded, and the company 
is not so informed, it is liable only for nominal dam- 





ages.—Belun v. Western Union Tel. Co. United States 
Circuit Court, District of Indiana. Opinion by GrrEs- 
HAM,J. 11 Ch. L. N. 276. 





DIGEST OF DECISIONS OF 'CTHE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


JUROR—TEST OaTH.—This was an action of eject- 
ment, the principal question being the right to chal- 
lenge jurors in the United States Circuit Court under 
sec.‘821 of the Revised Statutes. The defendants moved 
that all jurors of the panel should be required to an- 
swer under oath, whether or not they had participated 
in the rebellion. The court denied the motion, on the 
ground that the section in question was unconstitu- 
tional. Held,that the right under see. 821 of the Revised 
Statutes, to requirea panei of jurors called to serve for 
aterm to take an oath therein prescribed, or be dis- 
charged from the panel, is one which can only be exer- 
cised by the district attorney; that it does not belong to 
either of the suitors in a case about to betried. Atwood 
v. Weems. Inerror to the Circuit Court of the United 
States for the Northern District ofFlorida. Opinion by 
Mr. Justice MILLER. Judgment affirmed. Mr. Justice 
FIELD, concurring, held that sec. 821 of Revised Stat- 
utesis unconstitutional and void. Congress may un- 
doubtedly prescribe qualifications of jurors in Federal 
courts; but ifany of the causes of disqualification is the 
commission of an act which the law has pronouneed a 
public offense, it is not competent for the court to go 
into an investigation to determine the guilt or inno- 
cence of the juror; that is to be ascertained only in 
one way, by a separate trial of the party upon an in- 
dictment for the offense, and the only competent evi- 
dence in such case is the record of his conviction or ac- 
quittal. The court may take judicial notice that a 
whole people are public enemies from the existence of 
war, but it can not take judicial notice that a whole 
people, or any individual of it, has violated municipal 
laws of the country. If such violation is relied upon 
to exclude a witness from testifying, or a juror from 
the jury box, it must be shown, not by evidence of 
what others have seen or heard, but by the record of 
the party’s conviction. 


MINING CLAIMS—BOUNDARIES.—The controversy 
in thix case related to the respective righis of two 
mining companies in Little Cottonwood district, Utah, 
which were working subterraneously upon the same 
lode or vein. The principal question was whether the 
Flagstaff Company has a right to carry its excavations 
underground outside the perpendicularly drawn side 
lines of its surface location, when, by so doing, it in- 
fringes upon the rights of an adjoining claimant. With 
regard tothe whole important question of following 
lodes or veins of ore below the surface, and the re- 
spective rights of contending parties in such cases, the 
court hold as follows: 1. A location of a mining claim 
upon a lode or vein of ore should be laid along the 
same leng! hwise of its course, at or near the surface, 
both under the mining act of 1856 and that of 1872. 2. 
Each locator is entitled to follow the dip of the lode or 
vein to an indefinite depth, even though it carries him 
outside of the side lines of location; but this right is 
based on the hypothesis that side lines substantially 
correspond with the course of the lode or vein at the 
surface, and that it is bounded at each end of the end 
lines of the location crossing the lode or vein, and ex- 
tended perpendicularly downward and indefinitely in 
their own direction. 3. If u location be laid crosswise 
of a lode or vein, so that its greatest length crosses the 
same instead of following the course thereof, it will 
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secure only so much of the vein as it actually crosses 
at the surface, and the side lines of location will be- 
come the end lines thereof for the purpose of defining 
the rights of owners. 4. A locator working subterra- 
neously into the dip or vein belonging to another loca- 
tor who is in possession of his location, is a trespasser, 
and liable to an action for taking ore therefrom. In 
accordance with these principles, the court hold that 
the Flagstaff Company is outside its rightful bounda- 
ries, and it therefore affirms the judgment of the lower 
court in favor of Helen Trabet. Flagstaff Silver 
Mining Co. v. Trabet. In error to the Supreme Court 
of Utah. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, February 22, 1879.] 


FaLsE REPRESENTATIONS — DECEIT IN SALE OF 
ARTICLE—TKUTH OF REPRESENTATIONS.—This was 
an action brought by John K. and John S. Journey, 
against F. B. Hubbard for deceit in making false and 
fraudulent representations on the sale of a threshing 
machine. Plaintiffs recovered below, and defendant 
appealed and complains of the following instruction 
of law: ‘“ The jury are instructed that the seller is 
liable to this action, if he fraudulently repreresents the 
quality of the thing sold to be otherwise than it is, in 
some particulars, in respect to which the buyer has not 
equal means of knowledge with himself, and if he do 
so in such a manner as to induce the buyer to forego 
making the inquiries for his own security, which he 
otherwise would have done.” CralG, C. J., says: “In 
Merwin v. Arbuckle, 81 Ill. 501, which was an action 
on the case for fraud and deceit, it was held thata rep- 
resentation, to be fraudulent, must be false, and the 
person who makes the representation must know it to 
be false. So, also, 48 Ill. 182; Honer v. Richter, 51 
Ill. 299; 72 Ill. 390; 80 Ill. 477. If the law is correctly 
announced in those cases—and the principles there an- 
nounced do not seem to be contradicted—then the in- 
struction can not be sustained. The representations, 
made in regard to the machine, defendant may not 
have known to be false, and yet, under the instruc- 
tions, the jury were directed to find against him. The 
scienter, so far as the instruction was concerned, was 
left entirely out of view.” Reversed and remanded. 
— Hubbard v. Journey. 


MECHANICS’ LIEN—PRACTICE—NECESSITY OF AL- 
LEGING WHEN WORK WAS TO BE PERFORMED AND 
PAYMENT Mape.—This was a petition to enforce a 
mechanics’ lien. Demurrer was interposed and sus- 
tained, and judgment rendered against plaintiff. The 
plaintiff failed in his petition to allege, in accordance 
with the 3d section of the Mechanics’ Lien Act, that 
the labor, under the contract, was to be performed 
within three years from the commencement thereof, 
and that the time of payment was within one year from 
the time stipulated for the completion. CRralIG, C. J., 
says: ‘“‘ These requisites can not be ignored; indeed, 
no lien is given by the section unless its provisions, in 
this regard, are observed. The statute which gives a 
mechanics’ lien is in derogation of the common law, 
and must receive a strict construction, and no person 
ean obtain a lien under it, unless a clear compliance is 
shown with the requirements of the statute. See 21 
Ll. 425. This provision obviously requires that the 
time of its performance, and the payment of the mon- 
ey, shall be determined at the time when the contract 
is entered into, and not by alterations and changes 
which may be made in the agreement after it is entered 
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into. This doctrine was followed by a number of 
eases. It is true the legislature (Feb. 18, 1861) 
amended the act of 1845, under which amendment it 
was not necessary to allege or prove these things. Af- 
ter the passage of that amendment a different construc- 
tion was placed upon the statute. See 27 Ill. 194; 41 
Ill. 354; 49 Ill. 116; 60 Ill. 76. That amendment of 


1861, however, was repealed by the Revision of 1874.’ 


Affirmed.—Belenger v. Hersey. 


CONTRACT OF INSURANCE—LOSS PAYABLE TO ONE 
TO WHOM THE POLICY NOT ISSUED— EFFECT OF 
COVENANT OF OTHER INSURANCE.—This was an ac- 
tion brought by Thos. J. Foster, against the West- 
chester Fire Ins. Co. upon a policy of insurance on a 
dwelling house. The policy was issued to Thos. J. 
Foster and C. Barnhard, but it contained the following 


| provision, ‘* Loss, if any, payable to Thos. J. Foster.” 


It is first claimed, by the Insurance Co., that the con- 
tract is with Foster and Barnhard jointly, and that 
Foster can not maintain an action alone. Barnhard 
paid no part of the premium, nor was he aware that 
the policy had been issued. It is next claimed by the 
Insurance Co. that, the policy having contained the 
following provision: “If the assured shall have, or 
shall hereafter make, any other insurance on the prop- 
erty hereby insured, or any part thereof, without the 
consent of the company, this policy shall be void;’? 
and, it appearing, from the evidence, that Barnhard 
had a policy on the property at the time the one sued 
on bere was issued, the latter is therefore void. CRAIG, 
C.J.,says: ‘* The loss, by the terms of the policy, was 
payable to Foster, and we are aware of no principle 
which would deprive the person, to whom the loss 
was payable, from maintaining an action in his own 
name. See 5 Wall. 509; 29 Me. 33; 55 N. H. 249; 7 


' Wend. 73; 64 Barb. 589. Thia case falls clearly within 


the principles of the one cited from New Hampshire, and 
the rule there laid down meets our approval. Appel- 
lant has cited the case of St. Paul F. and M. Ins. Co. 
v. Johnson, 77 Il. 598, as an authority here, but it is not 
in point, the court there refusing to express an opin- 
ion on the question which comes up here. * * * As 
to the second objection made by appellant, it seems 
Foster had a mortgage on the property owned by 
Barnhard. Each of them had aright to take out sepa- 
rate policies. 51 Ill. 409. Barnhard paid no part of 
the premium for the policy in question, nor did he 
know of it. Did the fact, therefore, that he had a pol- 
icy when this one issued, in any manner affect the va- 
lidity of the policy in question? If Foster had held a 
policy at the time, it is no doubt true the clause refer- 
red to would have been violated. To constitute a 
double insurance the two policies must not only be for 
the benefit of the same person, and on the same sub- 
ject, but for the same entire risk. See 61 Barb. 335; 12 
Wend. 515; 56 N. H. 326; 9 Sergt. & Rawle, 103; 31 
Conn. 518; 11 Johns. 238. Aflirmed.— Westchester Ins. 
Co. v. Foster. 


Oo 
SUPREME COURT OF IOWA. 


April Term (Davenport), 1879. 


WHAT Is COMMENCEMENT OF ACTION.—For pur- 
poses other than that of determining the rights of the 
parties under the statute of limitations, the service of 
the original notice, and not its delivery to the officer 
for service, is the commencement of an action. See 
Code, $§ 2632, 2599. Opinion by RoTHROCK, J.— 
Parkyn v. Travis. 


ENFORCEMENT OF PAYMENTS AGAINST DECEDENT’S 
PROPERTY IN HANDS OF HeErrs.—After the time fixed 
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by statute for obtaining administration upon the es- 
tate of a decedent has expired, an action can not be 
maintained against the heirs to subject the property in 
their hands to the debts of their ancestor. Whether, if 
equities were shown, an administration might be 
granted by a court of equity after the expiration of the 
statutory period—quere? Opinion by Beck, C. J.— 
Bridgman v. Miller. 


SUBSCRIPTION—WHEN AMBIGUOUS—ADMISSIBIL- 
ITY OF ORAL EVIDENCE.— Where defendant subscribed 
towards paying the debt of achurch, “20 acres of 
land”: Held, that parol evidence was not admissible 
to@how what land was intended, but that the subscrip- 
tion was void for uncertainty. BECK, C. J., dissenting. 
Opinion by RoTHROCK, J.—Halmer v. Albee. 


VENDOR AND VENDEE—MISTAKE AS TO INTEREST 
CONVEYED — RELIEF AGAINST IN EquiTy.— The 
guardian of defendants, who were minors, under an 
order of court, sold and conveyed their interest in 
certain real estate, both the guardian and the pur- 
chaser supposing such interest to be an individual 
two-ninths part, whereas, in fact, by the law in force 
at the time of their father’s death, they became the 
owners of one-third of said real estate, subject to 
a life interest of their mother in a portion of the 
same. Held, in an action by the heirs of the ven- 
dee to quiet title, that defendants were entitled 
to relief in equity against the mistake, and that the 
guardian’s deed should be held to pass only the two- 
ninths interest contemplated by the parties to the 
transaction. Opinion by RoTHROCcK, J.—Baker v. 
Massey. 








QUERIES AND ANSWERS. 


[The attention of subscribers is directed to this depart- 
ment, as a means ef mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous ¢ommunications are 
not requested. ] 


*,* The following queries received during the past week are 
respectfully submitted to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of them as they are able. 


QUERIES. 


27. AN ENLISTED SOLDIER shoots and wounds an- 
other in his own company maliciously and feloniously. 
He is apprehended and confined in the guard-house, 
where he remains withou. trial for several months, 
during which term his service or enlistment expires. 
After the expiration of his term of service, but before 
any papers of discharge are issued to him, he is tried 
by court martial and found guilty and sentenced to 
five years in the penitentiary. Is this legal? or, in 
other words, does a court martial have jurisdiction to 
try a person whose term of inlistment has expired, for 
an alleged crime committed while he was a soldier? 

M. F.N, 


28. GUARDIAN AND WARD.—A became guardian of 
his two minor children, and B became surety on his 
bond. To indemnify B against loss as such surety A 
gave him a mortgage upon real estate. Subsequently 
A became indebted to B on account of matters not 
connected with the guardianship, and A gave B an- 
other mortgage on the same real estate to secure such 
indebtedness, which last mortgage B foreclosed, and 





by virtue thereof bought in the land at much less than 
its value. At the expiration of his trust as guardian 
A failed to account to his wards for their estate, and 
is insolvent. B is held not to be liable on his bond, 
for reasons not necessary to state here. Can the 
wards of A derive any benefit from the mortgage exe- 
cuted to B, to indemnify him as the surety of A? 
B. 

29. Tax DEED — QutT CLAIM — MORTGAGE. — A 
owns a house and lot, and allows the taxes assessed 
against it for one year (assumed to be valid) to go un- 
paid. Without paying said tax he transfers the prop- 
erty to B by a warranty deed containing all the usual 
covenants and agreements, and receives from B a 
mortgage to secure the purchase money. C pays the 
aforesaid tax at the regular annual sale of land for 
taxes, and receives a tax certificate therefor. At the 
expiration of the three years required to elapse before 
a tax deed may issue, C receives a good and valid tax 
deed from the county, and afterward transfers the 
premises by quit claim to B, who holds the warranty 
deed subject to the mortgage of A. In case of an 
attempted foreclosure by A, can B hold against him 
by virtue of the quit-claimfrom C? Is A’s mortgage 
of any effect? F. A. R. 


30. A FOR A VALUABLE CONSIDERATION deeded a 
certain quarter section of land in Kansas to B, wife of 
C, to have and to hold the same during her life-time, 
and at her death to descend and go to the heirs of C, 
her husband. Aftersaid transfer B departed this life, 
leaving surviving her husband C and their two child- 
ren. In whom does the land vest? And who is the 
proper owner? H. A. 


ANSWERS. 
No. 16. 
[8 Cent. L. J. 307.) 

Judicial officers, justices of the peace; are not liable 
for judicial errors, where they have jurisdiction of the 
subject-matier and vf the person. Broom’s Max., 85; 
Sedwk. Stat. and Const Law, 2d ed., p. 81; Dicey on 
Parties, by Freeman, 445; 1 Add. Torts, 31, 32, and 
notes; 2 Id. 96, 1388, 196, 196; Field on Damages, sec. 
760; Crapps v. Durden, 1 Smith’s Lead. Cases; ‘Thomp- 
kins vy. Sands, 8 Cowen, 462; 1 Wat. Tres., sees. 9, 54- 
60, 357, 364, 431, 461; Yates v. Lansing, 5 Johns. 282, 6 
Am. Dee. 290; Little v. Moore, 1 South. 84; Gregory v. 
Brown, 4 Bibb. 28; Bradley v. Fisher, 138 Wall. 351; 
Houlden y. Smith, 14 Q. B. 341-853 (68 E. C. L. R.); 
Carratt v. Morley, 1 Q. B. 18; Pease v. Chaytor, 1 B. & 
S. 658; 13 U. S. Consid. Dig. 109, 110, and cases therein 
cited; Cooley Const. Lim., 399-403. 

Georgetown, Col. H. 


No. 24. 
[8 Cenf. L. J. 408. | 


The case of Mahoney Mining Co. v. Bennett, 4 Sawy. 
289, very nearly answers this question. Sawyer, J., 
Says, p. 201: ‘‘ Where the necessary proceedings have 
been taken in a proper case, to remoye a cause from a 
State to a national court, and the facts are made to ap- 
pear in a petition filed in a court to which the cause is 
removed, this forms a sufficient basis upon which such 
court has jurisdiction to act, after due notice to the ad- 
verse party, and upon which leave to file the record 
may be granted.” It is true that this case relates spe- 
cially to provisional remedies, yet the reasoning seems 
equally good for any case where the party who did not 
remove the cause needs to do anything in the case, and 
desires to compel the filing of the record before the 
time required by law. CuHas. E. WaLpo, 

Carson City, Col, 
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** Acquaintance,” in sec. 56 R. S. Ill. 1874, p. 646, is 
merely a misprint for ‘ acquittance.’? See Session 
Laws 1872-3, p. 534, first line. The act inthe Revised 
Statutes was not newly enacted, but is expressly said to 
be the act of 1872. See p.637 of Revised Statutes. The 
Chicago Legal News’ edition of 1877, p. 616, perpetu- 
ates the blunder in true Chinese style. 

Carson City, Col. Cuas. E. WALDO. 

[Several similar answers have been received to this 
query.—ED. CENT. L.J.] 








NOTES. 





WE have authority for stating that the rumors which 
have been in circulation for several weeks, regarding 
the contemplated resignation of Hon. John F. Dillon, 
United States Circuit Judge for the Eighth Circuit, are 
well founded. The subjoined interview with Mr. Jus- 
tice Miller, taken from the Des Moines Register, con- 
tains a complete statement of the causes which have 
induced the learned judge to exchange the bench for 
the professor’s chair. In addition to the proposition 
of Columbia College, it is understood “hat other parties 
having large interests in railroads west of the Missis- 
sippi River, offer Judge Dillon a large salary for one or 
two hours of bis time each ‘day, so that he will go to 
New York with an assured compensation at least three 
times his present salary. In his new field he will have 
much less work than formerly, with abundant leisure 
for writing law books, for which he has a decided taste. 

In reply to a question from a reporter, Mr. Justice 
Miller said: ‘Columbia College, of the city of New 
York, 1s one of the oldest, most successful, and richest 
institutions in the United States. It has for many years 
had a law department, under the control of Prof. 
Dwight, which has grown in reputation and in the 
number of students in attendance, until the trustees 
of the college determined to reorganize that branch of 
it by creating an additional professorship, which has 
been offered to Judge Dillon, with an annual salary of 
$7,500. The way this offer came to be made, asI un- 
derstand it, is that a gentleman living in New York, 
who is a graduate of that school, and who has prac- 
ticed in Judge Dillon’s circuit, conferring with another 
fellow graduate, who was a trustee, suggested his 
name to fil] the place, which was seconded by Hon. 
Ashbel Green, an eminent lawyer of New York. Upon 
these suggestions Mr. Hamilton Fish, late Secretary of 
State, with whom I have been very well acquainted for 
several years, wrote to me at Washington to tell him in 
confidence what I thought of the matter.. I had no hes- 
itation in saying that, taking his age, health and expe- 
rience in the chancery practice of the Federal courts, 
and his connection with the law school of the Iowa 
University, I did not believe a man could be found bet- 
ter suited to his purpose, but expressing a doubt of his 
acceptance. Mr. Fish then desired me to ascertain of 
Judge Dillon privately, if I could, whether, if offered 
the place, he would accept. After some correspond- 
ence, in which the salary was suggested as $7,500, a 
declaration that in that institution the tenure was 
practicably permanent, though under the control of 
the trustees, I sent the whole correspondence to Judge 
Dillon. Among them was a letter from Mr. Fish, re- 
questing secrecy until Judge Dillon’s decision was 
made up, because the trustees did not wish it known, 
if they had to select another man, that it had been re- 
fused by Judge Dillon, and because they might not be 
willing to give another man the same amount of salary 

that they would offer to Judge Dillon. All this had been 
done by the executive committee of the board of 





trustees, of which Mr. Fishwas chairman. The board 
itself was to meet in April, and act on the recommend- 
ation of the committee. Judge Dillon replied that he 
could not decide so important a matter on such short 
notice, and if he were required to promise to accept 
before the trustees acted, he must decline; but if they 
would give him some weeks to consult his family and 
visit New York, he might accept. The board accord- 
ingly unanimously elected him without a pledge, pay- 
ing him the high compliment of dispensing with a bal- 
lot. He went to New York the first week, and then to 
Washington.” 

Reporter: “‘ Did Judge Dillon resign when in Wagp- 
ington?” 

Mr. Justice Miller: “ I know it has been said in the 
papers that he notified the President while in Wash- 
ington of his intention to resign, and that it was then 
arranged that McCrary should be his successor. This 
is alla mistake, tomy own knowledge. I was with 
Judge Dillon almost every hour of the two days he was 
in Washington, and know that he and McCrary did not 
see each other, and have not exchanged a word on the 
subject. Judge Dillon said he would like to pay his 
respects to the President, and I went with him and in- 
troduced them. His interview did not last ten min- 
utes, and I know that no word was spoken about the 
resignation, and I do not believe thatthe judge had 
then made up his mind to resign’” 

Reporter: “‘ Do you think he ought to accept?” 

Mr. Justice Miller: ‘‘I have no doubt he owes it to 
his family and his health to do so. Judge Dillon is far 
from rich, and he is wearing out his constitution in the 
hardest work of any man I know. For this he gets a 
salary of $6,000 per annum, out of which he must pay 
all his traveling expenses over this large circuit twice 
ayear. The salary of the professorship, with his rep- 
utation and opportunities to write new law books, and 
other matters that have been offered him there, will 
bring him in an assured revenue of $15,000 to $18,000 a 
year. The duties of the professorship will leave him 
more than half his time. With no traveling expenses, 
the cost of living will be no more than what he now 
pays. He can be at home with his young family, who 
need his care; and the labor is not half so much as he 
is now doing. It would be supreme folly to decline it.” 

Reporter: “Should the prosecution against Judge 
Cole affect Judge Dillon’s action in accepting or re- 
fusing the offer of Columbia College?” 

Mr. Justice Miller: “I answer without hesitation it 
should not. No one has ever for a moment believed 
Judge Dillon guilty of any conduct unbecoming a 
judge. The result of the Cole trial can in no way 
affect Judge Dillon’s character. Judge Dillon is not on 
trial. His reputation is far above the necessity of any 
vindication, and will remain wholly unaffected by the 
result of the Cole proceeding, however it may end. 
Judge Dillon has been entirely too sensitive on this 
subject, though such sensibility is the best evidence of 
the delicacy of his sense of judicial honor. The offer 
of the professorship of one of the oldest and most con- 
servative as well as prosperous colleges in the country, 
is a great honor, and the strongest evidence that his 
standing has suffered no dimunition by the slanders 
which even the newspapers have ceased to notice. If 
the case were my own, I would not permit that con- 
sideration to delay me a moment in accepting the of- 
fer if it was otherwise desirable. The place opens to 
Judge Dillon a wider fame on a metropolitan theatre, 
and is especially attractive as one which was held by 
the great Chancellor Kent. A great many lawyers 
have mentioned the matter to me while I have been 
here, and the universal sentiment is one of regret at 

the prospect of losing him; but then it is a rare op- 
portunity which it would be very foolish for him to 








put aside.” 



































































